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COMPETITION FOR STANDING: DEFINING THE
COMMERCIAL PLAINTIFF UNDER SECTION 43(a) OF
THE LANHAM ACT

Diane Taing"

INTRODUCTION

Procter & Gamble Co., a manufacturer and distributor of various
household products, invested heavily in research and development to create
a breakthrough toothbrush for its consumers.* Clinical studies show that the
toothbrush effectively removes plague.? Ultreo, Inc., a manufacturer and
distributor of “ultrasound toothbrushes,” also produces a toothbrush that it
advertises as having plaque-removal capabilities.®* According to Ultreo, its
toothbrush uses “magic” ultrasound waveguide technology to create bub-
bles that remove plaque in the mouth, including the plague that ordinary
bristle action leaves behind.* But through clinical studies of its own, Procter
& Gamble discovered that the Ultreo toothbrush actually removed more
plague through bristle action alone than through the use of its ultrasound
waveguide technology.® Consequently, on September 27, 2007, Procter &
Gamble filed a lawsuit against Ultreo, claiming that the advertised benefits
of Ultreo’s ultrasound technology were false and misleading.®

The situation between Procter & Gamble and Ultreo is not uncommon.
In today’s ever improving, technologically-advanced consumer product
market, companies are able to both flood the market with cheaper, more
innovative goods and offer evidence as to why their products will better
meet consumer needs. When such claims turn out to be false, the consumer
is not the only wronged party. Competitors often claim harms caused by
another company’ s fal se advertisement and turn to the law for redress.

*

George Mason University School of Law, Juris Doctor Candidate, May 2009; Research Editor,
GEORGE MASON LAW REVIEW, 2008-2009; Virginia Tech, B.S., summa cum laude, Finance, May 2006.
| would like to thank Timothy Miano for his helpful comments. | would aso like to thank my family
and friends for their support and encouragement.

1 Press Release, Procter & Gamble Co., P&G Files Lawstit Against Toothbrush Maker Ultreo,
Inc. (Sept. 27, 2007), available at http://phx.corporate-ir.net/phoenix.zhtml2c=104574& p=irol-news
Article& |D=1056605& highlight=.

2 1d.
Id.
Id.
Id.
Id.

o g~ W


http://phx.corporate-ir.net/phoenix.zhtml?c=104574&p=irol-newsArticle&ID=1056605&highlight=
http://phx.corporate-ir.net/phoenix.zhtml?c=104574&p=irol-newsArticle&ID=1056605&highlight=

494 GEO. MASON L. REV. [VoL.16:2

Section 43(a) of the Lanham Act, 15 U.S.C.A. § 1125, dlows a plain-
tiff to bring a false advertising claim against a defendant who has under-
taken deceptive activity.” To bring the claim successfully, the plaintiff must
prove that she is within the class of persons that Congress intended for the
statute to protect.® Most circuit courts addressing the issue agree that Con-
gress designed the Lanham Act to protect competitors rather than consum-
ers.? Beyond this, however, the courts diverge as to the requirements that a
plaintiff must satisfy in order to have prudential standing to bring a false
advertising claim.

A circuit split currently exists on the issue of prudential standing. The
courts have adopted three different approaches for determining whether or
not a commercial party may bring an action under Section 43(a): (1) the
categorical approach; (2) the reasonable interest approach; and (3) the bal-
ancing test approach. This Comment argues that the balancing test approach
properly limits the category of “competitors” who may bring a false adver-
tising claim under the Lanham Act: competitors with interests that clearly
fall within the purview of the Act's purpose. By contrast, the reasonable
interest approach fails to limit standing to only these competitors, and the
categorical approach excludes some of these competitors by unnecessarily
drawing a bright-line rule. Part | of this Comment discusses the background
of the Lanham Act and the standing requirement. Part |1 then explains the
three approaches to prudential standing. Finally, Part 11l analyzes each of
the three approaches, considering the Lanham Act’s statutory language and
legidlative history as well as the policy considerations that affect standing.
This Comment concludes that the balancing test is the appropriate standard
for standing in light of thisanalysis.

.  BACKGROUND
A. Section 43(a) of the Lanham Act

Congress enacted the Lanham Act (“the Act”) in 1946 pursuant to its
power under the Commerce Clause™ to unify and modernize the law of
trademarks, which it considered to be part of the broader law of unfair
competition.™ Policymakers designed the law of trademarks both to protect
the trademark owner by preventing the misappropriation of his or her prod-
uct and to strengthen public purchasing confidence by protecting consumers

7 15U.S.C. § 1125 (2000).

8 See 5 THOMAS J. MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION
§ 27:39 (4th ed. 1996).

9 d.

10 y.s.ConsT. art. 1,§8.

11 s Rep.No. 79-1333, at 4 (1946), as reprinted in 1946 U.S.C.C.A.N. 1274.
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from such deceptive practices.” Thus, with the passage of the Act, Con-
gress intended to secure to the trademark owner “the good will of his busi-
ness and to protect[] the public against spurious and falsely marked
goods.” ** Viewed as the “essence of competition,” trademarks enabled pur-
chasers to distinguish and choose among competing products.** Conse-
quently, protecting and encouraging the use of trademarks through the Act
“foster[ed] fair competition.”*® Trademark infringement, however, is just
one of many forms of unfair competition that may harm a business or con-
sumer.*®

The law of unfair competition is a broad “commercial tort that has . . .
roots in the common law of deceit.”* Although definitions of unfair com-
petition are unclear and often circular,” courts sometimes define unfair
competition as conduct dealing with fair play and the principles of honesty
and fair dealing.”® Thus, “misrepresentations about the nature, source, or
quality of either the plaintiff's or defendant’s goods or services may be
viewed as ‘unfair competition’”® insofar as they mislead the consumer into
choosing one party’ s product over the other. By the time Congress amended
the Lanham Act in 1988, case law had expanded the cause of action to
cover new types of unfair competition not envisioned at the time of its first
enactment, including false advertising. In Section 43(a) of the revised Act,
Congress codified courts interpretations and expressly included a right to
bring suit for false advertising.? The section currently states:

(8)(1) Any person who, on or in connection with any goods or services, or any container for
goods, uses in commerce any word, term, name, symbol, or device, or any combination the-
reof, or any false designation of origin, false or misleading description of fact, or false or
misleading representation of fact, which . . . (B) in commercial advertising or promotion, mi-
srepresents the nature, characteristics, qualities, or geographic origin of his or her or another

12 q,

13 |d.at3.

14 jd.aa

15 g,

16 Joseph P. Bauer, A Federal Law of Unfair Competition: What Should Be the Reach of Section
43(a) of the Lanham Act?, 31 UCLA L. Rev. 671, 673 (1984).

17 pavid R. McKinney, Telephone Mnemonics and Complementary Numbers. A Review of
Trademark and Unfair Competition Law and Policy, 1999 BYU L. Rev. 435, 456.

18 |d. at 456 (“[I]t is competitive conduct that seems unfair.”).

19 g,

20 Baver, supra note 16, at 673.

21 Bruce P. Keller, “ It Keeps Going and Going and Going” : The Expansion of False Advertising
Litigation Under the Lanham Act, LAW & CONTEMP. PROBS., Winter 1996, at 131, 132-33.

22 Trademark Law Revision Act of 1988, 102 Stat. 3935, 3946 (1988) (current version at 15
U.S.C. § 1125(a) (2000)); S. REP. NO. 100-515, at 40 (1988), as reprinted in 1998 U.S.C.C.A.N. 5577.



496 GEO. MASON L. REV. [VoL.16:2

person's goods, services, or commercial activities, shall be liable in a civil action by any per-
son who believesthat he or sheisor islikely to be damaged by such act.®

The plain meaning of the words “any person” in the last sentence of
the section seemingly confers a statutory right to anyone who suffers harms
caused by false advertising. But Section 45 of the Act unegquivocally states
that the purpose of the Act isto “ protect persons engaged in such commerce
against unfair competition.”* As a result, most courts have excluded con-
sumer actions under Section 43(a) and have only alowed commercial par-
ties to bring false advertising claims.” Proponents of this reading argue that
most states have enacted their own consumer protection laws providing
remedies for false advertising and thus courts “should be careful in extend-
ing federal laws in a manner that may infringe on the states' interests with-
out clear congressional intent to do so.”% Because Section 45 explicitly
states that the Act intends to cover competitors,” the issue left for the
courts to decide is who may bring a false advertising claim under the Act as
acommercial plaintiff. The ramifications of this decision are significant, as
they ultimately affect how businesses will choose to advertise in the market,
the extent of consumer protection from false advertising, and the amount
and complexity of litigation on false advertising claims.?®

B. Sanding

Standing is the right of a party to bring a particular legal claim before
the court and have the court decide the substantive merits of that claim.®
Even though alega claim may be valid, a court may refuse to hear the mer-

23 15U.S.C. §1125 (a)(1).

24 15U.SC. § 1127 (2000); James S. Wrona, False Advertising and Consumer Standing Under
Section 43(a) of the Lanham Act: Broad Consumer Protection Legislation or a Narrow Pro-Competitive
Measure?, 47 RUTGERS L. REv. 1085, 1104 (1995).

25 Colligan v. Activities Club of N.Y., Ltd., 442 F.2d 686, 691-92 (2d Cir. 1971) (holding that
students lacked standing to bring a Section 43(a) claim against a ski tour service because as consumers
they were not as covered under the Act); 5 MCCARTHY, supra note 8; Elizabeth Williams, Annotation,
Sanding to Bring False Advertising Claim or Unfair Competition Claim Under § 43(a)(1) of Lanham
Act (15 U.SC.A. § 1125(a)(1)), 124 A.L.R. FED. 189 (1995). But see Thorn v. Reliance Van Co., 736
F.2d 929, 933 (3d Cir. 1984) (finding that the stockholder of a corporation had standing to sue a compet-
ing corporation and its officers and shareholders for fal se advertising).

26 \Wrona, supra note 24, at 1149, 1152. But see Tawnya Wojciechowski, Letting Consumers
Sand on Their Own: An Argument for Congressional Action Regarding Consumer Sanding for False
Advertising Under Lanham Act Section 43(a), 24 Sw. U. L. Rev. 213, 249-50 (1994) (arguing that
consumers should have standing to sue under Section 43(a)).

21 15U.5.C.§1127.

28 seinfraPart111.B.

29 Warth v. Seldin, 422 U.S. 490, 498 (1975); 13 CHARLES ALAN WRIGHT, ARTHUR R. MILLER &
EDWARD H. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3531 (2d ed. 1984).



2009] DEFINING THE COMMERCIAL PLAINTIFF UNDER THE LANHAM ACT 497

its of the claim when the party advancing it is not in the proper position to
obtain judicia relief.* The two sources of the federal standing requirement
are the U.S. Constitution and prudential principals developed by federa
courts.® A commercial plaintiff must meet both constitutional and pruden-
tial standing requirements to bring a false advertising claim under the Act. *

Constitutional standing derives from the Article 111 case or controversy
requirement.*® In every federal case, this determines “the power of the court
to entertain the suit” and is thus the minimum threshold.* To establish con-
dtitutional standing, a plaintiff must show: (1) injury in fact (2) that is“fair-
ly traceable to the defendant’s allegedly unlawful conduct and (3) likely to
be redressed by the requested relief.” * Essentially, this requires the plaintiff
to have suffered a threatened or actual injury resulting from the action of
the defendant.®* In addition to the Article Ill requirement, federal courts
may impose prudential limits on a plaintiff’s ability to bring aclaim.*

Prudential standing considerations are judge-made rules that limit the
role of federal courtsin resolving a dispute.® Because they are not constitu-
tionally imposed restraints on a court’s power to adjudicate a claim, Con-
gress can abrogate or modify prudential standing rules.®® Unless a statute
expressly states otherwise, courts presume that Congress intended to incor-
porate prudential standing principles when enacting legislation.®

The issue of prudentia standing is whether the “statutory provision on
which the claim rests properly can be understood as granting persons in the
plaintiff's position a right to judicia relief.”* Generally, this requires that
(1) alitigant assert his or her own legal interests rather than those of third
parties; (2) courts refrain from adjudicating abstract questions of wide pub-
lic significance which amount to generalized grievances; and (3) a litigant
demonstrate that his or her asserted interest is arguably within the zone of
interests that were intended to be protected by the statute on which the
claim is based.” Determining the appropriate test for prudential standing
under the Act with regard to the third factor is the issue in dispute among
the circuits.

30 13 WRIGHT ET AL., supra note 29.

31 q.

32 Conte Bros. Auto., Inc. v. Quaker State-Slick 50, Inc., 165 F.3d 221, 225, 227 (3d Cir. 1998).

33 |d. at 225.

34 Sddin, 422 U.S. at 498.

35 Allenv. Wright, 468 U.S. 737, 751 (1984).

36 saldin, 422 U.S. at 499.

37 SeeAllen, 468 U.S. at 751.

38 4.

39 Conte Bros. Auto., Inc. v. Quaker State-Slick 50, Inc., 165 F.3d 221, 227 (3d Cir. 1998); 35A
C.J.S. Federal Civil Procedure § 63 (2003).

40 conte Bros., 165 F.3d at 227.

41 sddin, 422 U.S. at 500.

42 Allen, 468 U.S. at 751.
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Il. THREE APPROACHES TO THE PRUDENTIAL STANDING REQUIREMENT

As previously stated, there are three approaches that the federal courts
have devel oped to address the issue of prudential standing: (1) the categori-
cal approach; (2) the reasonable interest approach; and (3) the balancing
test approach.®

A. The Categorical Approach

The Seventh, Ninth, and Tenth Circuits have adopted a categorical ap-
proach to prudential standing, which holds that a plaintiff must be in direct
competition with the defendant in order to assert a competitive injury for a
false advertising claim under the Act.*

In Halicki v. United Artists Communications, Inc.,* a film producer
brought a false advertising claim against several movie theaters that misrep-
resented the rating on his film to moviegoers.” The Motion Picture Asso-
ciation of America had given the producer’s adventure film a “PG” rating,
which indicated to viewers that the film was “not unsuitable for children.”+
Accordingly, the theaters agreed that all advertising of the film would re-
flect the “PG” rating, but each theater advertised the movie as rated “R.”*
The “R” rating indicated that the movie was unsuitable for children and
young adults, and that no person under the age of 18 should be admitted to
watch it.® Alleging injury in the form of disastrous box office saes, the
producer filed a false advertising claim against the movie theaters under
Section 43(a) of the Act.® The court of appeals held that to prove standing
it was not enough for the producer to show that the defendants made afalse
representation about his film and that he suffered injury by it.>* Rather, the
theaters' conduct “must in some discernible way be competitive.”** The
court found that because the producer was not a direct competitor of the

43 To date, the Fourth, Sixth, and Eighth Circuits have yet to decide the issue of prudential stand-
ing under Section 43(a) with respect to commercial plaintiffs.

44 stanfield v. Osborne Indus., Inc., 52 F.3d 867, 873 (10th Cir. 1995); L.S. Heath & Son, Inc. v.
AT&T Info. Sys,, Inc., 9 F.3d 561, 575 (7th Cir. 1993); Halicki v. United Artists Commc'ns, Inc., 812
F.2d 1213, 1214 (9th Cir. 1987).

45 812 F.2d 1213 (9th Cir. 1987).

46 |d. at 1213.
47 4.

8 4,
49 g,
50 4.

51 Halicki, 812 F.2d at 1214.
52 g
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movie theaters, he did not assert a competitive injury and thus did not have
standing to bring the false advertising claim.>

By the same reasoning, the Seventh Circuit denied standing to a com-
mercial party who asserted a false advertising claim against another com-
mercial party because the two conducted different lines of business. In L.S.
Heath & Son, Inc. v. AT&T Information Systems, Inc.,> a manufacturer of
chocolate products hired a computer company to build and install a new
communications system for its business.* The system ran smoothly at first,
and the computer company ran various media advertisements that high-
lighted the benefits of the system that it was providing to the manufac-
turer.®® The project began experiencing difficulties, however, and the com-
pany failed to respond to the manufacturer’s demands for improvement.*
The manufacturer filed suit shortly thereafter, alleging among other things
that the company’s advertisements misrepresented the communications
system and portrayed the manufacturer in a false light, thereby violating
Section 43(a) of the Act.® Citing a Ninth Circuit case, the Seventh Circuit
held that the plaintiff must assert a discernible competitive injury to gain
standing.*® The court found that the manufacturer was not the defendant’s
competitor because it was not in the computer business. Thus, the manufac-
turer did not have standing to bring the false advertising claim.®

Any injury arising out of the false advertising claim asserted in AT& T
would have been tenuous, and any damages would have been speculative.
As the district court intimated, “candy consumers do not buy their candy
based upon the computer system endorsed by the manufacturer.”® It islike-
ly that the chocolate manufacturer would have found it difficult to prove
that consumers (1) purchased a computer system from the defendant based
on the computer system advertisement, (2) became dissatisfied with the
defendant upon learning that its computer system did not meet expectations,
and then (3) chose not to purchase the manufacturer’s chocolate products
al because of its appearance in the defendant’ s advertisement. In this situa-
tion, where there is a clear lack of direct competition, denying standing to
the plaintiff isa practically sound decision because of the difficulty of prov-
ing harm to the plaintiff’s commercial interest.

The use of the “direct competition” standard in Halicki, however, pro-
duced a more troubling result. Although Halicki also involved a dispute
between parties engaged in different lines of business, it differed from

53 |d.at1213.

54 9 F.3d 561 (7th Cir. 1993).
55 |d. at 564-65.

56 |d. at 565.

57 4.

58 |d. at 566, 575.

59 .S Heath, 9 F.3d at 575.
60 g,

61 q.
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AT&T in an important respect—the defendants' false advertisements in
Halicki were likely to have had a direct impact on the plaintiff’s ability to
profit from his product. In fact, the Ninth Circuit admitted that the plaintiff
“made out a plausible case” and had been “injured by a misdescription of
[his] movie.” % Although the court did not discuss the injury in detail, one
can logically conclude that the false “R” rating placed on the plaintiff’s
movie effectively deterred certain moviegoers from seeing the movie, re-
sulting in aloss of profits to the plaintiff.®® Thus, the aleged injury in Ha-
licki was clear and easily discerned. This case illustrates that a party may
not be a direct competitor of another party but may nevertheless suffer a
direct commercia injury as a result of the latter's false advertising. The
categorical approach leaves such an injured party with no claim for redress
under the Act.

In contrast to the categorical approach, the reasonable interest ap-
proach does not preclude standing for a plaintiff who fails to assert a direct
competitive injury arising out of another’s false advertisement.

B. The Reasonable Interest Approach

In aflexible approach to standing, the First and Second Circuits focus
on whether the plaintiff has a “reasonable interest” in being protected
against false advertising, rather than on the degree of competition between
the plaintiff and the defendant.® This requires the plaintiff to show alink or
“nexus’ between itself and the alleged falsehood in the advertisement of the
defendant.®

Ortho Pharmaceutical Corp. v. Cosprophar, Inc.® involved a plaintiff
who manufactured a prescription acne treatment containing tretinoin, a
transretinoic acid.®” Following an article in the Journa of the American
Medical Association recommending tretinoin for the treatment of pho-
toaged skin, prescriptions for the plaintiff’s drug increased dramatically.®
Later that same year, the defendant began to distribute a line of cosmetics
advertised as having an “anti-aging effect” and containing a chemical that
belonged to the same family as transretinoic acid.® The plaintiff subse-
guently brought suit under Section 43(a), claiming that consumers who
purchased the defendant’s product based on its advertisements would feel

62 Halicki v. United Artists Commc'ns, Inc., 812 F.2d. 1213, 1214 (9th Cir. 1987).

63 geeid. at 1213.

64 Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 694 (2d Cir. 1994); Camel Hair & Cash-
mere Inst. of Am., Inc. v. Associated Dry Goods Corp., 799 F.2d 6, 11 (1st Cir. 1986).

65 Camel Hair, 799 F.2d at 11-12.

66 32 F.3d 690 (2d Cir. 1994).

67 1d. at 692.

68 |q,

69 |d. at 693.
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no need to purchase the plaintiff’s product because it purportedly contained
the same type of active chemical.” Similarly, the plaintiff worried that con-
sumers who became dissatisfied with the defendant’ s product would decide
not to purchase the plaintiff’s product for fear that it would perform just as
poorly as the defendant’s.” The court of appeals held that in order to estab-
lish standing, the plaintiff must demonstrate a “reasonable interest to be
protected against the advertiser's false or misleading claims’ and a reason-
able basis for believing that the interest is likely to be damaged by the
claims.” But the plaintiff “need not demonstrate that it isin direct competi-
tion with the defendant.” ® Because the plaintiff’s product was a prescrip-
tion drug and the defendant’s product was a cosmetic, the plaintiff had to
show that consumers viewed the parties products as comparable substi-
tutes.” The court found that the plaintiff failed to provide any evidence of
consumer surveys, witnesses, or other proof that the two products were
comparable substitutes.” Therefore, the plaintiff did not have standing un-
der the Lanham Act.™

Conversely, in Camel Hair & Cashmere Institute, Inc. v. Associated
Dry Goods Corp.,” the plaintiff was a nonprofit corporation whose purpose
was to safeguard the interests of the cashmere and camel hair industry, and
al of its members manufactured or marketed camel hair and cashmere or
products.” After purchasing coats from the defendants' department stores,
the plaintiff discovered that the coats consisted of significantly less cash-
mere than their labels represented.” The plaintiff then filed action under
Section 43(a) of the Act, claiming that the defendants' sale of mislabeled
coats would cause injury to the plaintiff by harming its reputation and its
members.®* In order to establish standing, the court held that a plaintiff
must have a reasonable interest to be protected against the false advertising
alleged, which reguires showing a sufficient nexus between itself and the
alleged falsehood.®* The court found that while none of the members of the
nonprofit corporation competed with the department stores in selling coats,
the members had a strong interest in preserving the reputation of cashmere,
as they were in the business of manufacturing cashmere clothing and fab-

0 4.

71 1d. at 694-95.

72 Ortho Pharm., 32 F.3d at 694.
73 |d. at 694.

74 |d. at 692.

75 |d. at 695.

76 |d. at 695.

77 799 F.2d 6 (1st Cir. 1986).
8 d.a7.

7 |d.a8.

80 |d. at 10.

8l |d.at 11-12.
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ric.® Thus, the members had a sufficient nexus to the alleged wrong and
had standing to bring the false advertising claim.®

In both Ortho Pharmaceutical Corp. and Camel Hair, the courts
looked at the particular circumstances surrounding the plaintiff’s false ad-
vertising claim to determine whether Section 43(a) conferred standing to
the plaintiff. This allowed the courts to examine the likelihood that the de-
fendant’ s misrepresentation would cause de facto harm to the plaintiff, re-
gardless of whether the plaintiff was a formal “competitor” of the defen-
dant. However, in neither case did the courts articulate a clear standard as to
what constitutes a “reasonable interest,” or what establishes a sufficient
“nexus’ between the plaintiff and the aleged misrepresentation. In Ortho
Pharmaceutical Corp., the plaintiff had a clear interest in protecting the
reputation of its anti-aging product. The court denied standing, however,
because the plaintiff did not provide market research to indicate that the
defendant’ s representation of its anti-aging product would affect consumer
preference for the plaintiff’s product.®* By contrast, in Camel Hair, the
court granted standing based on the plaintiffs’ interest in protecting the
general reputation of cashmere as a fabric, even though the plaintiffs did
not produce market research to show that the defendants’ representation of
its cashmere products would affect the overall representation of cashmere
among consumers.® As these cases together illustrate, the lack of a clear
standard leads to unpredictable outcomes.

Like the reasonable interest approach, the balancing test does not pre-
clude standing based on alack of direct competition alone. But the balanc-
ing test goes further by establishing specific factors for determining
whether or not the plaintiff has a statutory right to seek relief under the Act.

C. TheFive-Factor Balancing Test

The Third, Fifth, and Eleventh Circuits have established a middie-
ground approach to standing by adopting a five-factor balancing test that
considers. (1) the type of injury alleged; (2) the directness of the alleged
injury; (3) the proximity of the plaintiff to the alleged injurious conduct;
(4) the degree of speculation in the damages claim; and (5) the risk of du-
plicative damages or complexity in apportioning damages.®

82 |d, at 12.

83 Camel Hair, 799 F.2d at 12.

84 Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 695 (2d Cir. 1994).

85 Camel Hair, 799 F.2d at 12.

86 Phoenix of Broward, Inc. v. McDonad's Corp., 489 F.3d 1156, 1163-64 (11th Cir. 2007);
Procter & Gamble Co. v. Amway Corp., 242 F.3d 539, 562-63 (5th Cir. 2001); Conte Bros. Auto., Inc.
v. Quaker State-Slick 50, Inc., 165 F.3d 221, 234 (3d Cir. 1998).
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First, under “the type of injury alleged” factor, a court must determine
whether a plaintiff has a commercia interest that suffered harm.?” If the
aleged false advertising hinders the plaintiff’s ability to compete or erodes
the plaintiff’s goodwill or reputation, then the plaintiff has an injury within
the type of harm that the Act seeks to redress.® This often occurs when the
defendant’ s false or misleading representations about its product or services
causes the plaintiff to lose sales and/or market share.®* Second, the court
turns to “the directness or indirectness of the asserted injury,” focusing on
whether the defendant’s conduct had a direct impact on the plaintiff’s
commercia interest.® Third, under “the proximity of the plaintiff to the
allegedly harmful conduct” factor, a court must decide whether another
commercia entity can bring a more appropriate action under Section 43(a)
to address the harms caused by the defendant’s false advertising.** Fourth,
the court considers “the speculation involved in the damages claim” and
determines whether the nature of the alleged damage is merely conjec-
tural.®* Finally, looking to “the risk of duplicative damages or complexity in
apportioning damages,” a court decides whether there is arisk that multiple
parties will bring actions against the defendant for the same conduct or
whether apportioning damages will be administratively difficult.® None of
these factors, in and of themselves, is determinative. Instead, the courts
consider each of these questions to decide whether the balance of interests
weighs in favor of conferring standing on a particular plaintiff to bring suit
for false advertising.

In Conte Brothers Automotive, Inc. v. Quaker Sate-Sick 50, Inc.,* re-
tailers of engine additives brought a false advertising claim against severa
manufacturers of engine additives.® The retailers claimed that the fase
advertisements increased sales of the manufacturers' product, thereby de-
creasing sales of competitor products that were sold in the retailers
stores.®® The court of appeals stated that Section 43(a) of the Act confers
standing even when parties are not in direct competition with each other so
long as they “are doing business on different economic levels,” as with a
retailer and a manufacturer of a certain type of product.®” Perhaps most im-
portantly, the court affirmed the five-factor balancing test as the appropriate

87 Phoenix of Broward, 489 F.3d at 1167-68.
88 |d. at 1168.

89 |d. at 1169.

0 q.

91 |d. at 1170.

92 |d. at 1171

93 Conte Bros. Auto., Inc. v. Quaker State-Slick 50, Inc., 165 F.3d 221, 233, 235 (3d Cir. 1998).
94 165 F.3d 221 (3d Cir. 1998).

95 |d. at 223-24.

% |d. at 224.

97 |d. at 231
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standard for standing.® Appling this test to the facts, it found that (1) aloss
of retail sales due to the defendants’ aleged false advertising did not impair
the plaintiffs’ ability to compete; (2) no evidence indicated that the plain-
tiffs' goodwill or reputation suffered harm caused directly or indirectly by
the defendants’ conduct; (3) manufacturers of competing products were the
most appropriate party to bring suit because the alleged falsehoods would
directly harm them; (4) the plaintiffs only had a theoretical economic inter-
est in preserving the reputation of the defendants competitors; and (5) the
defendant would be subject to multiple liability if every potentially injured
party in the distribution chain had the right to bring an action and adminis-
tratively complex damages proceedings would result.* On balance, the
court held that the plaintiffs lacked standing to bring a false advertising
claimin this case.'®

Whereas the Third Circuit used the balancing test to deny standing to
an indirect competitor in Conte Brothers, the Fifth Circuit considered those
same factors to deny standing to a direct competitor in Procter & Gamble
Co. v. Amway Corp.*™ This Fifth Circuit case involved two companies that
manufactured and distributed competing household products.*® The defen-
dant allegedly spread rumors amongst its distributors that connected the
plaintiff with Satanism.'®® Claiming violation of Section 43(a) of the Lan-
ham Act, the plaintiff asserted that the defendant’s false representations
fraudulently induced employees to work for the defendant and caused the
plaintiff to lose customers.™™ Under the five-factor balancing test, the court
of appeals found that (1) false representations made to convince potential
employees to work for and buy from the defendant are not within the type
of injury that falls under the Lanham Act; (2) the alleged harm was too at-
tenuated from the defendant’s conduct where there was no indication that
workers would otherwise have worked for the plaintiff or would have
bought its products; (3) the distributors were more immediate to the injury
than the plaintiff and could have brought suit for fraud; (4) damages based
on the plaintiff’s market share were highly speculative; and (5) allowing
standing for the plaintiff would give all of the defendant’s competitors, as
well as non-competitors, the right to sue the defendant.*® Considering these
factors, the court denied the plaintiff standing to bring suit for false adver-
tising.'®

98 |d. at 236.
9 |4, at 234-35.
100 conte Bros., 165 F.3d at 236.
101 242 F.3d 539, 561 (5th Cir. 2001).
102 4, at 542.
103 Id.
104 14, at 544.
105 |4, at 563-64.
106 g, at 564.
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The Eleventh Circuit similarly denied standing to a direct competitor
in Phoenix of Broward, Inc. v. McDonald’s Corp.'”" In that case, the defen-
dant corporation, which owned and operated fast food restaurant franchises,
gave customers the opportunity to participate in promotional games to win
various prizes.'® In its advertisements, the defendant represented specific
odds of winning certain prizes and stated that customers had a fair and
equal opportunity to win them.'® During the defendant’s sixth year of con-
ducting the promotional games, the FBI announced that the games were
part of a fraud scheme that denied customers a fair and equal chance of
winning the prizes.”® The plaintiff, a licensed fast-food franchisee, filed
suit under Section 43(a) of the Lanham Act, alleging that the defendant
lured customers away from the plaintiff through false advertisement of the
promotional games.™™ The court of appeals adopted the five-factor balanc-
ing test to determine whether the plaintiff had prudential standing.™? It
found that (1) the plaintiff aleged the type of injury that the Lanham Act
was intended to redress; (2) the causal chain linking the defendant’ s misrep-
resentations about an aspect of its promotional games to a decrease in the
plaintiff’s sales was highly tenuous; (3) fast food franchisees such as the
plaintiff constituted a class of identifiable persons that were sufficiently
proximate to the claimed injury; (4) calculating damages would require
much speculation regarding the percentage loss of the plaintiff's sales
which were attributable to the misrepresentations; and (5) allowing the
plaintiff to bring its claim would give every fast food competitor of the de-
fendant standing to bring such a claim, which would impact the federal
courts substantially by subjecting them to tremendous amounts of litiga
tion.™® Although the first and third factors weighed in favor of the plaintiff,
the remaining three factors weighed against the plaintiff. Thus, the court
held that the totality of the factors weighed against prudentia standing.™*

In contrast to Conte Brothers and Procter & Gamble, the Fifth Circuit
conferred standing to an indirect competitor in Logan v. Burgers Ozark
Country Cured Hams, Inc.™® The plaintiff in Logan held patents on a me-
thod of spirally dlicing boneless meat products and sold some meats that
were cut by this method.*® The defendant company violated the plaintiff’'s
patents and used pictures of meat products that were cut using the patented
method in its advertising, even after it stopped selling such meat prod-

107 489 F.3d 1156, 1173 (11th Cir. 2007).

108 |4, at 1159.

109 4. at 1159-60.

110 14, at 1160.
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113 phoenix of Broward, 489 F.3d at 1168-72.
114 4, at 1173.

115 263 F.3d 447, 461 (5th Cir. 2001).
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ucts.™” In deciding whether the plaintiff had standing to bring a false adver-
tising claim against the defendant, the court applied the five-factor balanc-
ing test. It found that (1) the defendant’s literally false advertising clearly
fell under Section 43(a); (2) the false advertisement may have directly af-
fected the plaintiff’'s ability to license his patent; (3) the plaintiff was the
only one who would bring the claim because he held patents to the dlicing
method; (4) the court could use evidence presented by the plaintiff on prof-
its that the defendant received as a result of the false advertising to calculate
damages, and (5) there was no risk of duplicative or complex damages.™®
Therefore, in this case, the balancing test clearly weighed in favor of stand-
ing.ng

As shown by these cases, the balancing test approach focuses primar-
ily on the type of injury that the defendant’s false advertising is likely to
cause to the plaintiff and the directness of that injury. While the categorical
approach requires a “competitive injury” between direct competitors,™ the
balancing test requires plaintiffs to assert a commercia interest that has
been harmed and defines such harm as either a hindrance on the plaintiff's
ability to compete or erosion of the plaintiff’s goodwill or reputation.’® As
aresult, indirect competitors can acquire standing if they can show the reg-
uisite harm or likelihood of such harm, as illustrated in Logan.*? Con-
versely, even a direct competitor may not have standing to bring a Section
43(a) claim under the balancing test if the defendant’s alleged false adver-
tising did not interfere with the competitor’s ability to compete or cause
damage to the competitor’s goodwill or reputation, as in the case of Procter
& Gamble.'® The reasonable interest approach similarly excludes the direct
competition requirement, but it is more inclusive than the balancing test
because it does not specifically define the type of commercia interest that a
plaintiff must allege to establish standing.**

Unlike the reasonable interest and categorical approaches, the balanc-
ing test also requires courts to examine the proximity of the plaintiff to the
alleged injury, whether another commercial party is better situated to bring
the false advertising claim against the defendant, and whether the damages
aleged are highly speculative and complex. As illustrated in Phoenix of
Broward, these factors may prevent a plaintiff from acquiring standing even
when the plaintiff has sufficiently alleged a Section 43(a) injury.**

17 1d. at 450.

118 |4, at 461.

119 Id.

120 See supra Part I1.A.

121 pnoenix of Broward, Inc. v. McDonal d's Corp., 489 F.3d 1156, 1167 (11th Cir. 2007).
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In order to determine which approach to Section 43(a) standing is the
most appropriate standard for courts to employ, we must consider the three
approaches in light of the Act’s statutory and legidlative history and being
mindful of some important policy considerations.

I11. ANALYZING THE THREE APPROACHES TO PRUDENTIAL STANDING

The statutory language and legidative history of Section 43(a) provide
minimal guidance to courts regarding the standard to determine whether a
plaintiff may bring a false advertising claim. There is no doubt, however,
that the policy implications associated with the adoption of a given standard
are significant. Given the lack of statutory guidance and the significant pol-
icy implications associated with selecting a standard for prudential stand-
ing, the Supreme Court must address the current circuit split on this issue.
This section discusses first the statutory language and legislative history of
Section 43(a) and then turns to the policy issues involved in the regulation
of false advertising.

A. Satutory Language and Legidlative History

Confusion as to who may bring suit under Section 43(a) of the Lan-
ham Act undoubtedly stemsin large part from the imprecise language of the
Act as awhole. Section 43(a) broadly states that “any person who believes
that he or she is or is likely to be damaged” by conduct proscribed in the
Act can commence suit.*® While this appears to give limitless standing to
anyone subjected to harm by another’s false advertisements, Section 45 of
the Act provides that the focus of the statute is anticompetitive conduct
among the commercial class.*” “The intent of this Act is to regulate com-
merce within the control of Congress . . . to protect persons engaged in
such commerce against unfair competition . .. ."'#

Most courts have used Section 45 to exclude consumers from bringing
false advertising claims under the Act.’” When interpreting a statute, courts
“have some scope for adopting a restricted rather than literal or usual mean-
ing of its words where acceptance of that meaning would lead to absurd
results, or would thwart the obvious purpose of the statute.” *** Thus, courts
have determined that Section 45 evidences a congressional intent to allow

126 15U.5.C. § 1125(a)(1)(B) (2000).

127 Conte Bros. Auto., Inc., v. Quaker State-Slick 50, Inc., 165 F.3d 221, 229 (3d Cir. 1998).
128 15U.S.C. § 1127 (2000) (emphasis added).

129 5ee 5 MCCARTHY, supra note 8.

130 Hevering v. Hammel, 311 U.S. 504, 510-11 (1941) (internal citations omitted).
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standing only for commercial plaintiffs who possess interests that fall with-
in the Act’s protection, rather than “any person” in the literal sense.**

But determining what constitutes harm that stems from “unfair compe-
tition” under the Act is a point where courts diverge in their interpretation
of the statutory language. Courts following the categorical approach con-
clude that a “competitive harm” must be alleged, which in turn requires
direct competition between the parties involved.**? By contrast, courts that
utilize the balancing test or reasonable interest approach do not insist that
direct competition is a necessary requirement to bring a Section 43(a)
claim. The balancing test concludes that false advertising, which interferes
with the plaintiff’s ability to compete in its commercial activity or causes
damage to the plaintiff’s goodwill or reputation, is the type of harm that
results from unfair competition.*** The reasonable interest approach, on the
other hand, does not consider the specific element of “competition” be-
tween the litigating parties despite the statute’'s language concerning its
purpose of protecting commercia plaintiffs from unfair competition.** In-
stead, the plaintiff must only show that it possesses an interest in protection
against the defendant’s conduct and establish a connection between itself
and the misrepresentation.**

Because no language in the statute expressly limits claims under the
Act to those between direct competitors, but the statute does evidence clear
congressional intent to protect commercial actors from the harms resulting
from unfair competition, the balancing test approach to standing most
closely fulfills the purpose of the statute as written. The test does not pre-
clude standing based on a single determination of the parties’ formal rela
tionship. It does, however, limit actions to those that arise from the anti-
competitive conduct of the defendant and directly affect a plaintiff’s ability
to compete against other commercial actors.

By contrast, the categorical approach excludes false advertising claims
that arise between commercial parties who are competing on different lev-
€ls of business. For example, patent holders and merchants in a particular
industry would fail the categorical test, even though cases have shown that
such parties can use false advertising to directly harm the other’s ability to
fairly compete for sales or profits.’®* The Act’s language makes no distinc-
tion between commercial parties that would support this limitation on
standing. In stark contrast to the categorical approach, the reasonable inter-
est approach does not restrict standing to situations where the defendant’s
conduct interferes with either the plaintiff’s ability to compete with the de-

131 Conte Bros., 165 F.3d at 229.
132 e supra Part [1.A.
133 e supra Part I1.C.

134 See supra Part I1.B.
135 Id.

136 see supra text accompanying notes 115-21.
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fendant or the plaintiff’s ability to compete with other commercia actors.
At a minimum, however, the Act's desire to protect parties engaged in
commercia activity from unfair competition supports a requirement that the
defendant’ s misrepresentation hinder the plaintiff’s ability to compete.

An examination of the Act’s legidative history sheds little additional
insight on the intent of Congress with regard to prudential standing. When
the Act was first set forth in 1946 to provide for the registration and protec-
tion of trademarks, the accompanying Senate Report stated that “there is no
essential difference between trade-mark infringement and what is loosely
called unfair competition.”*¥ The Senate Report further explained that the
protection of a trademark was meant to safeguard the goodwill that a
trademark owner holds in his business.™® This proposition supports the bal-
ancing test’s first factor, requiring a court to consider whether the defen-
dant’ s false advertising harmed the plaintiff’s ability to compete and wheth-
er the advertising harmed the plaintiff’s goodwill or reputation.**

The statute was eventually interpreted by the courts as “creating, in es-
sence, a federal law of unfair competition” which extends to cases involv-
ing infringement of unregistered trademarks, violations of trade dress, and
false advertising.* In a 1988 revision of Section 43(a), Congress codified
the courts’ interpretations and expanded the section to cover different types
of unfair competition, making false advertising claims expressly action-
able.** Congress also stated in its Senate Report accompanying the revision
that Section 43(a) standing “should continue to be decided on a case-by-
case basis.”*** Clearly, Congress wished to retain the prudential standing
requirement and entrusted its development to the courts.**® But Congress
did not provide any guidance for the courts to establish a uniform rule that
would fulfill the purpose of the Act.**

Recall Halicki, where the Ninth Circuit used the categorical approach
to deny standing to a film producer who sued theaters for falsely advertising
his film as rated “R” instead of “PG.”** Clearly, the theaters false adver-
tisements could have deterred adult moviegoers with children and movie-
goers under the age of eighteen from watching the producer’s movie as a
result of the incorrect rating, resulting in a loss of profits to the producer.

137 5. Rep. No. 79-1333, at 4 (1946), as reprinted in 1946 U.S.C.C.AN. 1274.

138 |4, scealso Keller, supra note 21, at 132.

139 pnoenix of Broward, Inc. v. McDonald's Corp., 489 F.3d 1156, 1169 (11th Cir. 2007).

140 5 Rep. No. 100-515, at 40 (1988), as reprinted in 1988 U.S.C.C.A.N. 5577.

141 Trademark Law Revision Act of 1988, 102 Stat. 3935, 3946 (1988) (current version at 15
U.S.C. § 1125(a)(1) (2000)).

142 5 Rep. No. 100-515, at 41.

143 Kevin M. Lemley, Resolving the Circuit Split on Standing in False Advertising Claims and
Incorporation of Prudential Standing in State Deceptive Trade Practices Law: The Quest for Optimal
Levels of Accurate Information in the Marketplace, 29 U. ARK. LITTLE ROCK L. Rev. 283, 299 (2007).
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145 Halicki v. United Artists Commg’ns, Inc., 812 F.2d 1213, 1213 (th Cir. 1987).
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By misrepresenting the plaintiff’s film rating, the movie theaters gave com-
peting producers of “PG” rated movies an advantage over the plaintiff in
obtaining consumer sales. So although the plaintiff was not a direct com-
petitor of the defendants, the defendants' anticompetitive conduct directly
harmed the plaintiff’s ability to fairly compete with other movie producers.
In light of the Act’s purpose of protecting commercial parties from the
harms of unfair competition, the producer should have standing to bring a
Section 43(a) claim under these circumstances. This case illustrates that the
categorical approach is unnecessarily restrictive. It failsto extend protection
to commercia parties that face actual harm as a result of false advertising
based on a formal classification that is unsupported by the Act’s language
or legidative history.

Unlike the categorical approach, the reasonable interest approach rec-
ognizes that actual and direct competition is not a prerequisite for standing,
and under this standard, the movie producer in Halicki would likely gain
standing. But the categorical approach also allows a commercial plaintiff to
bring a claim without asserting an injury of an anticompetitive nature. For
example, in Thorn v. Reliance Van Co.,*® the Third Circuit held that a
stockholder of Corporation A had standing to sue Corporation B for false
advertising that caused injury to Corporation A.** The court found that the
shareholder’ s investment in Corporation A constituted a reasonabl e interest
to be protected against false advertising, which gave him the right to sue
under the Act.**® But the shareholder was neither a direct nor indirect com-
petitor of the defendant corporation. Any injury incurred by him was mere-
ly an indirect consequence of the alleged misrepresentation—the direct
consequence was the injury caused to Corporation A itself.* In this type of
situation, Corporation A is the appropriate party to bring a Section 43(a)
claim because it is the party that has been directly harmed by a competitor’s
false advertisement.

Under Thorn, persons remote from the anticompetitive injury and the
commercia activity giving rise to the injury may nevertheless have stand-
ing to sue for false advertising based on a derivative claim of harm. This
illustrates that the reasonable interest test may be construed far too broadly
so as to confer standing beyond the purpose of the Act.™ Moreover, com-
mercial parties who do not have standing to bring a false advertising claim
under the Act may have traditional causes of action based on state law, such
as tortious interference of contract, business expectancy, or other business

146 736 F.2d 929 (3d Cir. 1984). This case was decided prior to the Third Circuit's adoption of the
balancing test approach to standing.

147 |d. at 933.

148 Id.

149 gee Wrona, supra note 24, at 1111-13.

150 see Thorn, 736 F.2d at 993 (relying on the reasonable interest test to grant standing to an inves-
tor).
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torts.”* The Act was not meant to preempt these causes of action.™ Conse-
guently, over-enforcement of Section 43(a) through an overbroad approach
to standing would defeat the purpose of the Act, which Congress intended
to supplement and not replace existing state laws.*

The five-factor balancing test also permits standing in the absence of
direct competition between the plaintiff and defendant. Unlike the reason-
able interest approach, however, the balancing test places proper emphasis
on the importance of protecting commercial parties against competitive
injuries resulting from unfair competition. If the court had decided Thorn
using the balancing test approach, the stockholder would have been pre-
cluded from bringing a Section 43(a) claim because he was not engaged in
any commercial enterprise for which either his ability to compete for profits
or his reputational interests were harmed. In contrast to Thorn, recall Lo-
gan, where the court conferred standing on a plaintiff who patented a spiral
meat-slicing method and used that method to cut its meat for sale under the
balancing test approach, alowing him to sue a company that falsely adver-
tised its meat products as cut using the same method.™* Although not a di-
rect competitor of the defendant, the plaintiff undoubtedly had a direct in-
terest both in the sales of meat products that were sliced using his spira
method and in protecting the integrity of his patent.’*® As previously men-
tioned, Congress specifically intended to protect both of these interests
when it first passed the Act.*™®

By focusing on the injury aleged rather than on the party, and requir-
ing that the injury be of a competitive nature in the sense that it impacts the
plaintiff’s ability to compete or erodes the plaintiff’s goodwill or reputation,
the balancing test sufficiently provides redress for those whom the Act is
intended to protect. The categorical approach, on the other hand, places
unwarranted focus on the party rather than the injury by requiring that the
plaintiff be a direct competitor of the defendant. While it does not focus on
the party, the reasonable interest approach fails to define the required injury
as one that impacts the ability of the plaintiff to compete in its commercial
niche. As a result of these deficiencies, the latter two approaches do not
sufficiently carry out the Act’'s statutory and legislative purpose of protect-
ing commerce from unfair competition.

The Act’s competition-centric purpose and its progression from a nar-
row law designed to unify trademark statutes to a law that provides wide-
spread commercial protection against unfair competition support use of the
standards that have been articulated in the balancing test. In addition to

151 Lemley, supra note 143, at 312.

152 |d. at 312-13.

153 g,

14 Logan v. Burgers Ozark Country Cured Hams, Inc., 263 F.3d 447, 450 (5th Cir. 2001).
155 14, at 461.

156 5ee supra note 138 and accompanying text.
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conclusions derived from the Act’s statutory language and legislative his-
tory, policy considerations also support the balancing test approach to pru-
dentia standing.

B. Policy Considerations
1. Consumer Welfare

To the extent that courts “look upon the competitor as the preferred
plaintiff who will protect not only his own interest but society’s interest as
well in his challenges to deceptive advertising,”*” a test for prudential
standing will necessarily impact the degree of consumer welfare that will be
promoted by applications of Section 43(a). Holding that the Act’s protec-
tion extends to parties who have unfairly been placed at a commercia dis-
advantage as a result of adirect or indirect competitor’ s false advertisement
will generally confer greater benefit upon both consumers and commercial
parties as participants in commerce.

False advertising harms the consumer when he or she makes a pur-
chase in reliance on a company’s misrepresentation.*® Truthful advertising
provides a buyer with accurate information about products that are being
offered on the market so that she may purchase the product or brand that
will give her the best perceived value for her money.** Such informed pur-
chasing decisions contribute to overall market efficiency and the optimal
allocation of societal resources.”® In contrast, deceptive advertising ob-
structs a buyer’s ability to make informed product purchasing decisions,
thereby decreasing market efficiency and leading to the misallocation of
resources. ¢!

Furthermore, commercia parties are in a better position than consum-
ers to detect the falsity of an advertisement because they tend to know
about the qualities of their competitors' products or services.'*? Recall Proc-
ter & Gamble's use of clinical studies to determine that Ultreo’s ultrasound
waveguide technology did not effectively remove plaque as Ultreo claimed
it did.*®® Like Procter & Gamble, other businesses are aso likely to have

157 Jean Wegman Burns, The Paradox of Antitrust and Lanham Act Standing, 42 UCLA L. Rev.
47, 48 (1994).

158 Baver, supra note 16, at 745.

159 Burns, supra note 157, at 52-53.

160 g, at 53.

161 g, at 54; Robert S. Saunders, Note, Replacing Skepticism: An Economic Justification for Com-
petitors' Actions for False Advertising Under Section 43(a) of the Lanham Act, 77 VA. L. REV. 563,
581-83 (1991).

162 saunders, supra note 161, at 595.

163 see supra notes 1-6 and accompanying text.
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invested in research that would alow them to identify a competitor’s false
claim because they have an interest in knowing about a competitor’s prod-
uct for purposes of identifying consumer preferences.*® Consumers, on the
other hand, often detect falsity only after they have purchased and used a
particular product and thus suffer deception and forgo a gain of optimal
utility with regard to that product.’®® Although a commercia party sues a
competitor to protect itself from suffering a loss of profits, rather than to
protect consumers, consumers stand to benefit derivatively from reductions
in false advertising that result from competitor actions under Section 43(a)
because the commercial party will likely institute suit when the consumer is
incurring or will incur deception and harm. %

Direct and indirect competitors considering the use of either borderline
claims or blatantly false representations in their advertisements will be less
inclined to do so if the risk of litigation under Section 43(a) is high,*” as
this will encourage the dissemination of only truthful information. On the
other hand, over-enforcement of Section 43(a) may stifle the use of adver-
tising and thereby prevent accurate and beneficial information from being
conveyed to consumers.’® Particularly, newer and smaller market entrants
may be discouraged from using advertising to attract and distribute infor-
mation about their products out of fear that competitors will “scrutinize
their ads for a reason to bring a lawsuit.”**® This hurts consumers by not
only decreasing their ability to make informed purchasing decisions, but by
decreasing market competition as well.*™ Thus, unnecessary restrictions on
the use of Section 43(a) “limit[] its ability to enhance the vigor of competi-
tion as well as the level of marketing ethics and conduct,”*™ but some re-
striction is necessary to avoid adverse market consequences for both com-
petitors and consumers.

In theory, a party will only pursue private litigation if the litigant has a
positive expected return from commencing the suit.'”? In the context of
false advertising, the threat of litigation by a commercia party will depend
on whether the party islikely to suffer injury to the extent that recovery will
exceed the high costs of going to court. The extent of injury that a business

164 saunders, supra note 161, at 595.

165 |d, at 582.
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will suffer necessarily turns on whether consumers are likely to actually
believe the false or misrepresented information in an advertisement and
trust the information to the consumers disadvantage.'™ Businesses are
therefore likely to sue “only in circumstances where their assessments of
marketplace reality indicate that consumers are influenced by the chal-
lenged advertising.” ** Although firms that market goods or services in di-
rect competition with a false advertiser’s product are the most obvious po-
tential litigators under Section 43(a),’™ cases such as Halicki and Logan
demonstrate that firms may also be extensively harmed by the misrepresen-
tations of indirect competitors that cause consumers to make sub-optimal
purchasing decisions.® Thus, by excluding indirect competitors from Sec-
tion 43(a) standing, the categorical approach prevents the Act from being
efficiently utilized to protect both commercia parties and consumers.

Although under-enforcement of Section 43(a) will reduce the effec-
tiveness of the Act in promoting market efficiency, over-enforcement also
poses harm. As previously noted, an attempt to completely eliminate all
incorrect beliefs on the market will result in the end of advertisements.* If
standing is construed too expansively, “firms can stifle their competitors
ability to supply information to the market” and thereby cause the net in-
formation available to consumers to fall below optimal levels.*”® While the
primary goal of Section 43(a) is to chill false or deceptive advertising, con-
siderable amounts of non-deceptive advertising may also suffer where
companies are uncertain as to how the courts might view a particular adver-
tisement claim.*™ The lack of clear standards for determining standing un-
der the reasonable interest approach will contribute to such uncertainty.
Furthermore, excessive false advertising claims will force advertisers to
incur high litigation expenses to defend truthful claims.*®® These expenses
will likely be passed on to consumers in the form of increased costs of
products and services. Because the reasonable interest approach does not
limit the type of injuries to only those directly associated with competition,
the approach is more likely to result in the over-enforcement of Section
43(a).

To avoid construing the prudential standing requirement too broadly,
courts should adopt a rule which excludes parties based on whether their
commercia interests are de minimus or exceedingly indirect.®® Thisis es-
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sentially what the balancing test provides by requiring the plaintiff to assert
injury to either its ability to compete or to its goodwill or reputation. In
contrast to the vagueness of the reasonable interest approach, this require-
ment sets much clearer guidelines for establishing standing. As a result,
there will be increased certainty with regard to court determinations over
who may properly bring a Section 43(a) claim, and firms will consequently
be less inclined to engage in the unnecessary chilling of advertisements.
Moreover, unlike the categorical approach, the balancing test’s focus on the
type of injury that must be alleged will provide standing to both direct and
indirect competitors when consumers are likely to suffer harm by relying on
a misrepresentation. By contrast, the reasonable interest test fails to set a
sufficient boundary for standing and the categorical approach sets an overly
constrictive one. The balancing test strikes a proper balance between pro-
moting consumer welfare and discouraging the dissemination of truthful
information through advertising. In addition to these competitor and con-
sumer benefit considerations, the balancing test approach also ensures that
Section 43(a) actions will be prudently enforced by the courts.

2. Judicia Enforcement

Important factors that must be considered with regard to any approach
for standing are the costs of judicial enforcement and the ability of courtsto
apply the approach fairly. Both the number of cases litigated and the com-
plexity of determining standing contribute to the costs of judicial enforce-
ment.

Under the categorical approach, prudential standing for a false adver-
tising claim is strictly precluded for a plaintiff who is not in direct competi-
tion with a defendant. This approach invites less litigation under Section
43(a) than its broader counterparts and reduces the potential for frivolous
actions by commercia plaintiffs who allege tenuous harms. In Heath, for
example, standing was properly denied to a plaintiff who asserted a specu-
lative commercial interest that was alegedly harmed by the defendant’s
advertisement.’® In addition to lowering the number of cases that will be
litigated, the categorical approach is easy to implement because it is clear
and does not require much analysis. Thus, the costs associated with judicial
enforcement under this approach are minimal. However, as previously men-
tioned, under the categorical approach a commercial plaintiff will often be
excluded from obtaining redress when a defendant, through false advertis-
ing, has directly harmed the plaintiff’s ability to sell its product, merely
because the two parties are formally classified as indirect competitorsin the
marketplace.’® Such a plaintiff has clearly suffered harm as a result of un-

182 | s Heath & Son, Inc. v. AT&T Info. Sys,, Inc., 9 F.3d 561, 575 (7th Cir. 1993).
183 gee supra Part 11.A.
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fair competition—harm that the Lanham Act is designed to protect against.
The categorical denial of standing to all indirect competitors is also con-
trary to the notion of prudential standing as a means of assuring that the
court will hear the claims of plaintiffs whose interests fall “within the ‘zone
of interests' intended to be protected by the statute.” *** As aresult, applica-
tion of the categorical approach’s bright-line rule, while promoting low
enforcement costs and “fairness’ in terms of judicial predictability, ignores
the very purpose of both the prudential standing doctrine and the Lanham
Act.

In stark contrast to the categorical approach, the reasonable interest
approach provides broad flexibility and allows courts to resolve issues of
prudential standing on a case-by-case basis. Because the approach takes
into consideration all circumstances surrounding a false advertising claim, it
will in theory afford every plaintiff a fair chance of acquiring prudential
standing. But thisis ultimately the test’s downfall. It is far too general and
does not provide courts with “a proper framework for evaluating reasonable
interest.” % As such, court decisions will rely heavily on the particular facts
of a case and become less predictable. Furthermore, the approach will tend
to invite alarger amount of litigation under Section 43(a) by parties who do
not assert interests that fall within the Lanham Act’s anticompetitive pur-
pose but nonetheless have standing because a “sufficient nexus’ exists be-
tween themselves and the defendant’ s fal se advertising.

Recall Camel Hair, where various manufacturers of cashmere clothing
and fabrics had standing to bring a false advertising claim against depart-
ment stores that sold cashmere coats that bore labels misrepresenting the
amounts of cashmere contained in them.*® Although the manufacturers
undoubtedly had an interest in preserving the reputation of cashmere, they
did not provide any evidence that the department stores’ misrepresentations
caused damage to that reputation, or that the misrepresentations affected the
manufacturers’ reputation or ability to sell their products.®” Virtually any
manufacturer of a cashmere product has standing to sue the department
stores under this decision, inviting an enormous amount of litigation and
administratively complex damages. Thus, while it may provide a greater
degree of fairnessin judicial application than the categorical approach, the
reasonable interest test may result in tremendously high judicial costs.

Like the reasonable interest approach, the five-factor balancing test of-
fers greater flexibility in determining the issue of standing than the cate-
gorical approach. But unlike the reasonable interest approach, the balancing

184 Conte Bros. Auto. Inc. v. Quaker State-Slick 50, Inc., 165 F.3d 221, 226 (3d Cir. 1998) (quot-
ing Wheeler v. Travelersins. Co., 22 F.3d 534, 538 (3d Cir. 1994)).

185 Lemley, supra note 143, at 302.

186 Camel Hair & Cashmere Inst. of Am., Inc. v. Associated Dry Goods Corp., 799 F.2d 6, 11 (1st
Cir. 1986).

187 1d. &t 10.
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test places some important limits on this flexibility to ensure that the test
will be fairly applied among varying cases and to safeguard against the po-
tentially high costs of judicial enforcement.

The first, second, and third factors of the balancing test (type of injury
alleged, directness of injury, and proximity of the plaintiff to the aleged
conduct) limit standing to those who can assert competitive interests that
fall within the Act’s scope and allow courts to analyze factually distinct
scenarios without categorically excluding a particular commercia plain-
tiff.*¥® For instance, both Logan and Conte Brothers involved parties who
were indirect competitors. In Logan, these three factors weighed in favor of
the patent holder because the merchant’s misrepresentation of the patented
product directly interfered with the patent holder’s ability to market it.*®
Conversely, in Conte Brothers, these factors weighed against the retailers
because the manufacturer’s false advertising of its own product hindered
neither the retailers’ ability to sell their products nor their goodwill or repu-
tation.**® Under the categorical approach, standing would have been denied
in both cases simply because the parties were indirect competitors. But by
requiring a court to examine the nature of the injury and its directness to the
party, rather than just the party itself, the first three factors of the balancing
test consider the particular circumstances of a given claim in light of the
anticompetitive purpose of the Act. These factors thereby promote fairness
in the application of the standing requirement.

Furthermore, by inquiring into whether the defendant’s conduct di-
rectly impacted the plaintiff and whether another commercial party was
closer to the harm and therefore the more appropriate party to seek relief
under Section 43(a),™" the second and third factors of the balancing test
decrease the likelihood that standing will be conferred to parties who assert
tenuous claims. This was precisely the case in Procter & Gamble, where
the alleged harm was too attenuated from the defendant’ s conduct and other
parties existed who were more immediate to the injury than the plaintiff.**
Such considerations will ultimately reduce the amount of potential false
advertising litigation faced by the courts. The remaining factors of the bal-
ancing test address the administrative court costs that are associated with
false advertising claims.

The fourth factor of the balancing test requires a court to consider
whether the nature of the alleged damage is speculative and therefore pro-
hibitively difficult for the court to determine damages.’® For example, in
Phoenix of Broward, the court found that although the plaintiff alleged the

188 oo supra Part I1.C.

189 Logan v. Burgers Ozark Country Cured Hams, Inc., 263 F.3d 447, 461 (5th Cir. 2001).
190 conte Bros. Auto. Inc. v. Quaker State-Slick 50, Inc., 165 F.3d 221, 234 (3d Cir. 1998).
191 gee supra Part I1.C.
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type of injury for which Section 43(a) provided relief, “it requires too much
speculation to conclude that an ascertainable percentage of both the in-
crease in [the defendant]’ s sales and the concomitant decrease in [the plain-
tiff]'s sales . . . is directly attributable to [the defendant]’s misrepresenta-
tions” in light of the many competitors in the fast food market.*** Damages
that require a large degree of speculation not only hinder a court’ s ability to
provide appropriate judicial relief in such a situation but also increase the
complexity of calculation. Consideration of the fourth factor thus reduces
the potential of high administrative costs resulting from speculative dam-
ages.

The fifth factor of the balancing test, risk of duplicative damages or
complexity of apportioning damages, also addresses the problem of specu-
lative damages with regard to enforcement costs. In denying standing in
Conte Brothers, the court reasoned that if it were to give Section 43(a)
standing to the plaintiffs under their theory for recovery, then “every corner
grocer in America aleging that his sales of one brand of chocolate bars
have fallen could bring a federal action against the manufacturer of another
brand for falsely representing the chocolate content of its product.”*** As a
result, apportioning damages among the suing parties would be highly
complex, and the federal courts would face burdensome amounts of litiga-
tion.'%*

The use of the balancing test’ s five factors thus enables a court to pru-
dently limit the false advertising claims which may be brought before it to
those that can be effectively and efficiently adjudicated.

CONCLUSION

The current circuit split regarding prudential standing generates great
confusion regarding who, as a commercial party, may bring afalse advertis-
ing claim under Section 43(a) of the Lanham Act. A uniform approach
needs to be adopted in order to allow those who engage in commercial ac-
tivity to determine whether or not they can seek relief for injury resulting
from the anticompetitive conduct of another.

In light of the Act’s focus on protecting commerce from the harms of
unfair competition, as well as the general law of unfair competition and its
emphasis on deceptive activity, the Act’s statutory language and legislative
history indicate that a lack of direct competition alone should not preclude
standing. Rather, the standing guestion should primarily turn on whether or
not a plaintiff can assert an injury of a competitive nature, such as injury to
the plaintiff’s ability to compete or to the plaintiff’s goodwill or reputation.

194 4.

195 Conte Bros., 165 F.3d at 235.
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The balancing test is the proper approach for prudential standing. It
limits standing to situations where the type of injury alleged falls within the
anticompetitive purpose of the Act but also provides sufficient flexibility so
that it may be applied fairly to diverse situations. Furthermore, the balanc-
ing test tends to reduce the potential burden of litigation on the courts with
regard to false advertising and furthers society’ s interest in the promotion of
fair competition. Recognizing these advantages of the balancing test, the
Supreme Court ought to adopt this standard for prudential standing in cases
of unfair competition brought under Section 43(a) of the Lanham Act.



