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SHEDDING FIRST AMENDMENT RIGHTS AT THE
CLASSROOM DOOR?:
THE EFFECTS OF GARCETTI AND MAYER ON
EDUCATION IN PUBLIC SCHOOLS

Alison Lima*

INTRODUCTION

In the landmark 1969 case of Tinker v. Des Moines Independent
Community School District,* the Supreme Court famously declared, “[i]t
can hardly be argued that either students or teachers shed their constitu-
tional rights to freedom of speech or expression at the schoolhouse gate.” 2
At the time, this had been the “unmistakable holding” of the Court for al-
most fifty years.® Nearly four decades |ater, no Supreme Court decision has
purported to overrule that proclamation. However, recent case law suggests
that public school teachers may indeed lose their First Amendment rights
upon entering their classrooms.

First Amendment rights for students and teachers have always been
more limited in schools than in public generaly, as schools have legitimate
interests in maintaining order, discipline, and productive pedagogical envi-
ronments. As is often the case with First Amendment disputes, courts em-
ploy balancing tests to determine the circumstances under which schools
may regulate expression. Over the last four decades, various tests have been
applied to student and teacher speech. Within the regulation of teacher
speech, courts have used at least two approaches, both of which balance the
rights of the teacher against the interests of the school.

In Garcetti v. Ceballos,* a 2006 case concerning public employees
generally, the Supreme Court declined to perform any balancing of inter-
ests, and instead laid down a bright-line rule.> The Court held that when
public employees make statements pursuant to their official duties, they do
not speak as citizens for First Amendment purposes and consequently have
no First Amendment protection from adverse employment actions prompted
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by their speech.® The Court refused to decide whether its holding should
apply to teachers,” thus providing little guidance to lower courts that would
inevitably face this question. The Seventh Circuit confronted the issue in
2007 and held in Mayer v. Monroe County Community School Corp.® that
Garcetti does indeed apply to public school teachers,® thereby strictly limit-
ing the ability of public school teachers to voice their opinions at school.

Part | of this Comment briefly describes the seminal Supreme Court
decisions prior to Garcetti and Mayer analyzing both student and teacher
speech and sets forth the approaches that various courts have employed in
teacher speech cases. Part |1 explains the Supreme Court’s holding in Gar-
cetti, and Part 111 details the Seventh Circuit’s decision to apply the bright-
line rule of Garcetti to teacher speech in Mayer. Part IV explains how the
Seventh Circuit’s Mayer decision will deprive teachers of their rights and
students of essential learning opportunities. Part V sets forth an aternative
approach for teacher speech cases, recommending that courts apply the
balancing test from Pickering v. Board of Education®® and Connick v. My-
ers™ to cases of teacher speech outside the classroom, but that they use the
analysis traditionally reserved for student speech cases when examining
teacher speech inside the classroom. This approach results in a more equi-
table balancing of teachers' First Amendment rights against the interests of
schools, while considering the redlities of the educational system and the
interests of students.

.  BACKGROUND: THE PIVOTAL SCHOOL SPEECH CASES
A. Landmark Student Speech Cases

The Supreme Court decided Tinker v. Des Moines Independent School
District in 1969." The controversy in Tinker arose when middle and high
schools in Des Moines, lowa forbade students from wearing black arm-
bands in silent protest of the Vietnam War.** When the schools suspended
students for violating the policy, the students filed a complaint against the
school district, alleging violations of their constitutional right to free ex-
pression.** The district court dismissed the complaint, determining that the

6 1d.

7 1d. at 425.

8 474 F.3d 477 (7th Cir. 2007).
9 |d. at 480.

10 391 U.S. 563 (1968).

11 461 U.S. 138 (1983).

12 393 U.S. 503 (1969).

13 4. at 504.

14 seeid.
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prohibition was constitutional because of the need to maintain school disci-
pline, and the Eighth Circuit affirmed without opinion.*

The Supreme Court reversed, holding that “the wearing of armbands in
the circumstances of this case was entirely divorced from actually or poten-
tially disruptive conduct by those participating.”*® Accordingly, the
schools' interest in maintaining order could not outweigh the interest of the
students in expressing their views, especially because their political expres-
sion was “closely akin to pure speech,” and thus “entitled to comprehensive
protection under the First Amendment.”*” The Court held that school dis-
tricts can rightfully restrict student speech only if the speech interferes with
(1) the discipline or operation of the school or (2) the rights of others.*® This
speech did neither.*

While the holding of Tinker applied explicitly to students, the Court
did implicitly recognize similar free speech rights for teachers. Justice For-
tas, writing for the Court, stated that “[i]t can hardly be argued that either
students or teachers shed their constitutional rights to freedom of speech or
expression at the schoolhouse gate. This has been the unmistakable holding
of this Court for amost 50 years.”® Tinker is a student speech case and
courts almost exclusively apply it in that context, but occasionally courts
have used the Tinker analysisin teacher speech cases.#

Another pivotal student speech case came to the high court in 1986. In
Bethel School District v. Fraser,” the Supreme Court held that a school
could censor a student’s speech when the student used lewd sexua meta-
phors while speaking during a school assembly.? High school student Mat-
thew Fraser delivered a speech nominating a fellow student for elective
office at the school and referred to the candidate repeatedly in terms of “an
elaborate, graphic, and explicit sexual metaphor.”?* Fraser served a two-day
suspension from school .®

The Ninth Circuit held that Fraser’ s speech was indistinguishable from
the armbands in Tinker, but the Supreme Court disagreed.® The Court held
that the school’s punishment of Fraser was not related to his advocacy of

15 1d. at 504-05.

16 d. at 505.

17 1d. at 505-06.

18 Tinker, 393 U.S. at 513-14.

19 |d. at514 (“They neither interrupted school activities nor sought to intrude in the school affairs
or thelives of others.”).

20 |4, at 506 (emphasis added).

2 See, e.g., James v. Bd. of Educ., 461 F.2d 566, 571 (2d Cir. 1972) (discussed infra in text ac-
companying notes 93-106); Wilson v. Chancellor, 418 F. Supp. 1358, 1363 (D. Or. 1976).

22 478 U.S. 675 (1986).

23 |d. at 685.

24 |d. at 677-78.

25 |d.at 679.

26 |d. at 679-80.
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any political viewpoint, while the students in Tinker were punished for ex-
pressing a distinct political opinion.”” Indecent speech is not entitled to the
same level of First Amendment protection as political speech.? The Court
held that it was “perfectly appropriate for the school to disassociate itself to
make the point to the pupils that vulgar speech and lewd conduct [are]
wholly inconsistent with the ‘fundamental values' of public school educa
tion.”

Just two years later, in Hazelwood School District v. Kuhlmeier,® the
Supreme Court held that a school could properly restrict student expression
that is school-sponsored, in this case through a school newspaper.® Stu-
dents in a journalism class at Hazelwood East High School regularly pub-
lished a newspaper, and the principal approved issues prior to publication.®
He objected to two articles written for a particular edition, one about preg-
nant students and one describing the effect of their parents’ divorces on
specific students.® The principal decided there was not enough time prior
to publication to make adjustments to the stories, so he withheld two pages
of the paper from publication.* Student members of the newspaper staff
brought suit against the school district for allegedly violating their First
Amendment rights.®

The district court found no violation of the students’ rights, concluding
that the school district had a “substantial and reasonable basis’ for restrain-
ing student speech that was part of the educational process.®* The Eighth
Circuit reversed, holding that although the newspaper was part of the cur-
riculum, it was also a public forum; therefore, the school district could re-
strict the student speech only if it interfered with school discipline or the
rights of others.*” The Supreme Court reversed the Eighth Circuit’s deci-
sion, explaining that, “[t]he question whether the First Amendment requires
aschooal to tolerate particular student speech—the question . . . addressed in
Tinker—is different from the question whether the First Amendment re-
quires a school affirmatively to promote particular student speech.”*® The
Court held that a school isjustified in regulating speech that people “might
reasonably perceive to bear the imprimatur of the school” if the restrictions

27 1. at 685.

28 Fraser, 478 U.S. at 685 (citing Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942)).
29 1. at 685-86.

30 484 U.S. 260 (1988).

31 |d. at 270-71, 276.

32 |4, at 262-63.

33 |d. at 263.

34 1d. at 263-64.

35 |d. at 262.

36 Hazelwood, 484 U.S. at 264-65.

37 |d. at 265 (citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 511 (1969)).
38 |d.at 270-71.



2008] SHEDDING FIRST AMENDMENT RIGHTSAT THE CLASSROOM DOOR? 177

relate to “legitimate pedagogical concerns.”* The principa’s decision to
withhold two pages of the newspaper did not violate the students' free
speech rights because the school sponsored the newspaper.®

When courts are faced with student speech cases today, all of these de-
cisions may provide the relevant rules, depending on the facts of the case.
Courts generally look to the test established in Tinker and decide whether
the speech in question interferes with (1) the discipline and working of the
school or (2) the rights of other people.** If so, the balancing of interests
will likely favor the school. If the student speech is lewd and inappropriate,
schools have a heightened ability to restrict it under Fraser,” and if the
speech is school-sponsored or if legitimate pedagogical concerns urge re-
striction, schools have broad regulatory authority under Hazelwood.” A
number of courts also apply Hazelwood to teacher speech cases.* As de-
scribed in further detail below, these courts focus on whether the teacher’s
speech could be seen as representing the viewpoint of the school, and
whether the school has “legitimate pedagogical interests’ in restricting the
speech.®

B. Caselaw Traditionally Applied to Public Employee Speech

Teachers in public schools are public employees,* and much of the
case law governing teacher speech is that of public employee speech more
broadly. One of the most crucial Supreme Court cases concerning public
employee speech is Pickering v. Board of Education, decided in 1968.+
Marvin Pickering, a high school teacher in Will County, lllinois, sent a let-
ter to alocal newspaper criticizing the school board’s handling of past pro-
posals to raise revenue and the board’s budget allocation.”® The school
board fired Mr. Pickering after finding that his letter was detrimental to the
operation of the schools, and the Supreme Court of Illinois agreed with the
school board's determination.*

The Supreme Court of the United States reversed, holding that a
school district cannot properly dismiss a teacher for writing a critical letter

39 |d. at 271, 273.

40 |d, at 273.

4l see eg., Morsev. Frederick, 127 S. Ct. 2618, 2625-26 (2007).

42 see eg., id. at 2626 (citing Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 685 (1986)).
43 gee eg., id. at 2627 (citing Hazelwood Sch. Dist. v. Kuhimeier, 484 U.S. 260, 273 (1988)).
See infra notes 84-90 and accompanying text.

5 g,

46 68 AM. JUR. 2D Schools § 134 (2007).

47 Pickering v. Bd. of Educ., 391 U.S. 563 (1968).

48 |d, at 564.

49 |d. at 564-65.
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to the editor.®® The Court explained that “[t]he problem in any case is to
arrive at a balance between the interests of the teacher, as a citizen, in
commenting upon matters of public concern and the interest of the State, as
an employer, in promoting the efficiency of the public services it performs
through its employees.” > While the Court found that it was not “appropri-
ate or feasible to attempt to lay down a general standard against which all
such statements may be judged,” factors to consider in balancing these in-
terests include whether there is: (1) disruption in discipline by immediate
supervisors; (2) disruption of harmony among coworkers; (3) interference
with the employee’ s duties; or (4) interference with the regular operation of
the workplace (in this case, the schoal).*

The balance of interests in this case favored the teacher because Pick-
ering spoke as a private citizen on a matter of public concern, so the school
did not have a greater interest in limiting his contribution to public debate
than it would any other member of the public.>® Pickering did not direct any
of his comments toward his immediate supervisors or coworkers, and his
letter did not interfere with either his duties in the classroom or the school’s
operation.* The Court also noted that it is in the public interest to allow
teachers, who are most likely to have informed opinions about school fund-
ing decisions, to speak out about their concerns.*

In the 1983 case of Connick v. Myers, assistant district attorney Sheila
Myers learned that her superiors planned to transfer her to a different sec-
tion of the New Orleans court in which she worked.*® Myers was unhappy
with this news, delayed accepting the transfer, and distributed a question-
naire to fellow employees that asked, among other things, about office mo-
rale and the fitness of their supervisors.®” Myers was fired that day for re-
fusing to accept the transfer, and supervisors told her that distributing the
questionnaire was an act of insubordination.® Myers claimed that she was
fired for exercising her right to free speech.® The district court and the
Fifth Circuit agreed, determining that the questionnaire involved matters of
public concern and so Myers could speak about these issues without fear of
retaliation.®

50 |d. at 574-75.

51 |d. at 568.

52 |d. at 569-70, 572-73.

53 Ppickering, 391 U.S. at 573.
54 |d. at 569-70, 572-73.

55 |d. at 572.

56 461 U.S. 138, 140 (1983).
57 1d. at 140-41.

58 |d. at 141.

59 4.

60 |d. at 142.
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The Supreme Court reversed, holding that the lower courts misapplied
the Pickering balancing test.** The Court’s opinion turned on its finding
that Myers's questionnaire actually contained very little speech on matters
of public concern.® The “content, form, and context of a given statement”
determine whether an employee speaks on a matter of public concern, and
the Court found that, in Myers's case, only one question focused on a mat-
ter of public concern.® Justice White explained that, “[w]hen employee
expression cannot be fairly considered as relating to any matter of political,
social, or other concern to the community, government officials should en-
joy wide latitude in managing their offices, without intrusive oversight by
the judiciary in the name of the First Amendment.” ®

The lower courts determined as a threshold matter that Myers's ex-
pression related to matters of public concern, and this triggered a high bur-
den for the government, which had to show that her speech substantially
interfered with the running of the district attorney’s office.* However, the
Supreme Court made clear that under Pickering, the state's burden in justi-
fying its employment actions varies depending on the overall nature of the
employee's speech.®® Because in the Supreme Court’s view very little of
Myers's questionnaire related to matters of public concern, the state's bur-
den should have been less demanding.®” That lower burden, paired with a
finding by the Supreme Court that the questionnaire would interfere with
working relationships, meant that the state’ s interests in efficiently carrying
out its responsibilities prevailed over Myers's interest in speaking on mat-
ters largely of private concern.® While it found for the government in this
case, the Court echoed its refusal in Pickering to lay down a general stan-
dard for cases involving public employee speech:

Because of the enormous variety of fact situations in which critical statementsby . . . public
employees may be thought by their superiors . . . to furnish grounds for dismissal, we do not

61 4.

62 Connick, 461 U.S. at 147-48.

63 1d. One question on the questionnaire asked whether attorneys felt pressured to support particu-
lar political candidates because of their work. 1d. at 149. The Court found this was the only question
relating to a matter of public concern, while questions regarding office morale, confidence in supervi-
sors, and a grievance committee related only to Myers'sinternal dispute. Id. at 148-49.

64 1d. at 146.

65 |d. at 149-50.

66 Connick, 461 U.S. at 150.

67 1d. at 150-52.

68 |d. at 154. The Connick Court was careful to point out that “[&]lthough today the balance is
struck for the government, this is no defeat for the First Amendment. For it would indeed be a Pyrrhic
victory for the great principles of free expression if the Amendment’s safeguarding of a public em-
ployee’ sright, as a citizen, to participate in discussions concerning public affairs were confused with the
attempt to constitutionalize the employee grievance that we see presented here.” 1d.
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deem it either appropriate or feasible to lay down a general standard against which al such
statements may bejudged.6

Before the recent Garcetti and Mayer decisions added another possi-
bility for how courts might deal with cases of public school teacher speech,
many courts approached these cases by combining the holdings of Picker-
ing and Connick.” These courts asked first whether the public school teach-
er spoke on a matter of public concern under Connick.”™ If the answer was
yes, they moved on to apply the factors listed in Pickering as part of a bal-
ancing test.”

C. Approachesto Teacher Speech Cases Prior to Garcetti and Mayer

As discussed, prior to the Supreme Court’s 2006 decision in Gar cetti
v. Ceballos and the Seventh Circuit’s Mayer v. Monroe County opinion in
2007, many courts faced with cases involving adverse employment actions
and teacher speech used the Pickering/Connick approach.” Several others
focused on the Supreme Court’s Hazelwood student speech decision,™ and
dtill other courts combined Pickering/Connick and the Hazelwood deci-
sion.” Finaly, in one of the few cases involving purely political expression
by a teacher in a classroom, a court used the Tinker approach to find the
teacher’ s speech protected.™

Those courts following Connick and Pickering have first determined
whether the teacher’s expression related to a matter of private or public
concern.” If the teacher spoke only on a matter of private concern, under
Connick there was no need to apply Pickering balancing. However, if the
teacher spoke on a matter of public concern, courts had to weigh the interest
of the government in efficiently carrying out its responsibilities against the
interest of the teacher in speaking freely.” “Although such particularized
balancing is difficult, the courts must reach the most appropriate possible
balance of the competing interests.” ® Several courts have employed the

69 |4, at 154 (quoting Pickering v. Bd. of Educ., 391 U.S. 563, 569 (1968)) (internal quotation
marks omitted).

70 seeinfra notes 80-83.

71 See Karen C. Daly, Balancing Act: Teachers' Classroom Speech and the First Amendment, 30
JL.& EDUC. 1, 9, 17 (2001).

72 Seeid. at 17; see also infra notes 80-83.

73 See eg., infra notes 80-83.

74 See, e.g., infra notes 85-90.

75 See, e.g., infra notes 91-92.

76 Seeinfra notes 93-106 and accompanying text.

w Daly, supranote 71, at 17.

78 .

79 Connick v. Myers, 461 U.S. 138, 150 (1983).
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Pickering/Connick approach, including the Third,® Sixth,®* Ninth,* and
D.C. Circuits.®

Many courts have extended the reasoning of the Hazelwood student
speech decision to cases involving teacher speech and based their decisions
on whether the school district had a legitimate pedagogical interest in re-
stricting a teacher’s speech, or on whether the speech could reasonably be
seen as “bear[ing] the imprimatur of the school.”® Courts that have relied
primarily on Hazelwood include the First,® Second,®* Seventh,® Eighth,®
Tenth,® and Eleventh Circuits.*® Still other courts have combined Picker-

80 gee Bradley v. Pittsburgh Bd. of Educ., 910 F.2d 1172, 1176 (3d Cir. 1990) (interpreting Pick-
ering to protect teachers' behavior outside the classroom, but not in-class conduct).

81 See eg., Evans-Marshall v. Bd. of Educ., 428 F.3d 223, 229-32 (6th Cir. 2005) (holding that
teacher’s use of novels and movies could not justify her dismissal because curricular speech does have
some First Amendment protection, and the school’s interests could not outweigh the teacher’s under
Pickering when the school approved the books and films); Cockrel v. Shelby County Sch. Dist., 270
F.3d 1036, 1050-51, 1054-55 (6th Cir. 2001) (finding that teacher’s retaliatory discharge claim should
survive summary judgment after district fired her for encouraging discussion of the environmental
benefits of industrial hemp because the issue was a matter of public concern under Connick, and the
teacher’s interests outweighed the school district’s where there was no meaningful interference with
teaching duties). The Cockrel court recognized that several other circuits had applied Hazelwood in the
context of teacher speech, but it preferred the Pickering/Connick approach, followed previously in the
Sixth Circuit. Id. at 1055 n.7.

82 see, eg., Nicholson v. Bd. of Educ., 682 F.2d 858, 865 (9th Cir. 1982) (holding that district
could fire journalism teacher who refused to allow principal to approve school newspaper articlesin part
due to the effect of the teacher’s actions on close working relationships with his supervisor and cowork-
ers).

83 See, e.g., Goldwasser v. Brown, 417 F.2d 1169, 1176-77 (D.C. Cir. 1969) (holding that Picker-
ing balancing favored the Air Force when it fired a teacher charged with training foreign officers in
basic English due to the uniqueness of the teacher’s assignment and the teacher’s volunteering “views
on subjects of potential explosivenessin amulti-cultural group”).

84 Hazelwood v. Kuhimeier, 484 U.S. 260, 271, 273 (1988).

85 See, eg., Ward v. Hickey, 996 F.2d 448, 452 (1st Cir. 1993) (holding that teacher speech may
be restricted so long as the regulation is reasonably related to legitimate pedagogical concerns under
Hazelwood, and the teacher has notice that her conduct is prohibited).

86 oo, e.g., Silano v. Sag Harbor Union Free Sch. Dist. Bd. of Educ., 42 F.3d 719, 722-23 (2d Cir.
1994) (holding that teacher had no First Amendment right under Hazelwood to invite guest spesker to
show films with partial nudity due to school’s legitimate pedagogical concerns and desire to keep public
from believing that films bear the imprimatur of the school).

87 See, eg., Webster v. New Lenox Sch. Dist. No. 122, 917 F.2d 1004, 1008 (7th Cir. 1990)
(finding that school had legitimate pedagogical interest in forbidding the teaching of creationism).

88 oo, e.g., Lacks v. Ferguson Reorganized Sch. Dist. R-2, 147 F.3d 718, 724 (8th Cir. 1998)
(holding that school board had legitimate pedagogical interest in prohibiting profanity in school and
could punish teacher who allowed students to write plays and poems laden with profanity).

89 See eg., Vanderhurst v. Colo. Mountain Coll. Dist., 208 F.3d 908, 914 (10th Cir. 2000)
(“[W]hether Vanderhurst’s termination reasonably related to the College's legitimate pedagogical inter-
ests is the test for determining whether his speech fell within the ambit of First Amendment protec-
tion.”); Milesv. Denver Pub. Sch., 944 F.2d 773, 776 (10th Cir. 1991) (holding that, under Hazelwood,
the classroom is not a public forum, and teacher speech is school-sponsored expression). The Miles
court acknowledged that it could have chosen to use the Pickering balancing test, but said that while that
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ing/Connick balancing with elements of the Hazelwood case. These include
the Fourth® and Fifth Circuits.*

Finally, in a case of teacher political speech at schooal, the Second Cir-
cuit in James v. Board of Education® used the Tinker Court’s approach.®
In this case, decided not long after Tinker, an eleventh grade English
teacher wore a black armband to school in silent protest of the Vietnam
War.® James wore the armband to school a second time after the Board of
Education forbade it and was subsequently fired.* The Second Circuit ac-
knowledged the factual similarity with Tinker, which focused on whether
the students' expression (wearing armbands) interfered with the “work and
discipline of the school” or the rights of others.”” The court found that
maintaining the operation and discipline of the school is an important inter-
est worthy of consideration regardless of whether potentialy disruptive
speech comes from a student or a teacher: “Any limitation on the exercise
of constitutional rights can be justified only by a conclusion . . . that the
interests of discipline or sound education are materialy and substantially
jeopardized, whether the danger stemsinitially from the conduct of students
or teachers.” ® However, the court found no evidence that James's conduct
threatened to disrupt classroom or other school activities.®

The school district argued that Tinker was inapplicable because of the
difference in potentia influence of a student and a teacher.’® The court
rejected this notion, finding that athough a teacher may have more influ-
ence over a student than would another student, that assumption “merely

test accounts for the school district’ s interests as employer, it does not address the interests of the district
as educator. 1d. at 777.

0 g, e.g., Bishop v. Aronov, 926 F.2d 1066, 1075-77 (11th Cir. 1991) (holding that public
university could prohibit professor from sharing religious views in class and presenting “optional”
religious lectures, largely because the professor’'s speech may be coercive and appear to be speech by
the school).

91 see, eg., Boring v. Buncombe County Bd. of Educ., 136 F.3d 364, 368-70 (4th Cir. 1998)
(upholding transfer of teacher who chose controversial student play, in part because curricular choices
bear on the imprimatur of the school and schools have a legitimate interest in controlling curriculum
under Hazelwood, and in part because the teacher did not speak on a matter of public concern under
Connick).

92 See, e.g., Kirkland v. Northside Indep. Sch. Dist., 890 F.2d 794, 799-801 (5th Cir. 1989) (af-
firming decision not to rehire teacher who used his own supplemental reading list without school ap-
proval, relying on both the interest in controlling curriculum as bearing on the imprimatur of the school
under Hazelwood and the lack of speech on a matter of public concern under Connick).

93 461 F.2d 566 (2d Cir. 1972).

94 |d. at 571-72.

9 |d. at 568-69.

9% 1d. at 569.

97 |d. at 571 (quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 513 (1969)).

%8 |4,

9 James, 461 F.2d at 572.

100 |, a 573.
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weighs upon the inferences which may be drawn.”'®* In the balancing of
interests, the court may consider a teacher’s potentia influence over stu-
dents, but a teacher’s status does not end the inquiry.*® The school district
further urged that any threat of disruption was enough to justify restricting
James's speech, but the court disagreed, recognizing that “if anything is
clear from the tortuous development of the [F]irst [A]mendment right, free-
dom of expression demands breathing room.” *®

The Second Circuit recognized that schools have valid interests in
more than securing orderly classrooms.** The court discussed the school
district’s interest in preventing coercion of students by teachers, ultimately
finding that while some restraints are appropriate because students are a
“captive” group, school authorities cannot censor teachers simply because
they disagree with the teachers’ views, especialy when “speech does not
interfere in any way with the teacher’s obligations to teach, is not coercive
and does not arbitrarily inculcate doctrinaire views in the minds of the stu-
dents.” '*

In holding for James on his retaliatory discharge claim, the Second
Circuit explained, “[tlhe question we must ask in every [F]irst
[A]mendment case is whether the regulatory policy is drawn as narrowly as
possible to achieve the social interests that justify it, or whether it exceeds
permissible bounds by unduly restricting protected speech.”*® The school’s
interests were not strong enough in this case to justify forbidding James's
political statement.

Courts have clearly taken varied approaches to teacher speech cases,
but each method described has something in common: it attempts to weigh
the interests of the school district employer against the First Amendment
rights of the public school teacher. Every court started from the premise
that the teacher’s First Amendment rights must enter the equation in some
way. The Supreme Court called that fundamental assumption into question
in 2006 when it decided Garcetti v. Ceballos.*”’

II.  GARCETTI V. CEBALLOS. PUBLIC EMPLOYEES L OSE FIRST AMENDMENT
PROTECTION WHEN SPEAKING IN OFFICIAL CAPACITY

Garcetti v. Ceballos changed the landscape of First Amendment re-
taliation claims for public employees generally and created additional am-

101 g, at 571.

102 |4, (stating that the assumption that a teacher has more influence does not “relieve the school of
the necessity to show areasonable basis for its regulatory policies’).

103 g, at572.

104 g, at 573.

105 James, 461 F.2d at 573.

106 |, at 574.

107 547 U.S. 410 (2006).
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biguity for public school teachers specifically.’® Richard Ceballos was a
deputy district attorney in Los Angeles.*® In March 2000, Ceballos wrote a
memorandum to his superiors recommending dismissal of a case because he
believed a sheriff’s affidavit contained serious misrepresentations.”® His
superiors proceeded with the prosecution, and at a hearing challenging the
warrant, Ceballos testified as to his doubts about the affidavit.'* He was
subsequently reassigned to a new position, transferred to another court-
house, and denied a promotion.**

Ceballos filed suit, aleging violations of his First and Fourteenth
Amendment rights due to retaliatory employment actions.™® The district
court granted summary judgment for the defendants, holding that Cebal-
los's memorandum was not entitled to First Amendment protection because
he wrote it pursuant to his employment.** The Ninth Circuit reversed, find-
ing that Ceballos spoke on a matter of public concern under Connick (po-
tential governmental misconduct), and thus Pickering balancing was neces-
sary.™® The court found the balance in favor of Ceballos, in part because of
the lack of disruption to the efficient workings of the district attorney’s of-
fice. "t

In 2006, the Supreme Court reversed by a five to four vote, holding
that Pickering balancing should occur only when an employee speaks as a
private citizen on a matter of public concern, and not when he speaks as a
public employee.*” The Court held that when public employees speak pur-
suant to their official duties they do not speak as citizens, therefore, the
Constitution does not protect their expression from employer discipline.™
Justice Kennedy wrote, “[r]estricting speech that owes its existence to a
public employee's professional responsibilities does not infringe any liber-
ties the employee might have enjoyed as a private citizen.” *** That Ceballos
expressed his views inside the office was not dispositive, nor was the fact

108 5ee Ronald D. Wenkart, Public School Curriculum and the Free Foeech Rights of Teachers,
214 EpucC. L. ReP. 1, 5-7 (2006).

109 Garcetti v. Ceballos, 547 U.S. 410, 413 (2006).

10 g, at 414.

11 d. at 414-15.

112 4, at 415.
113 Id.

14 4.

115 Garcetti, 547 U.S. at 415-16.

116 |4, at 416. In a special concurrence, Judge O'Scannlain of the Ninth Circuit concluded that
Ninth Circuit law should be revisited. He would emphasize the distinction between “ speech offered by a
public employee acting as an employee carrying out his or her ordinary job duties and that spoken by an
employee acting as a citizen expressing his or her personal views on disputed matters of public import.”
1d. (quoting Garcetti v. Ceballos, 361 F.3d 1168, 1187 (Sth Cir. 2004) (O’ Scannlain, J., specialy con-
curring)).

17 \d. at 421-22, 424,

118 g, at 421.

119 |d, at 421-22.
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that his communication concerned the subject matter of his employment.*®
The controlling factor was that Ceballos communicated pursuant to his du-
ties as a deputy district attorney.* The Court cited the government’s need
for a degree of control over employees words and actions to provide public
services efficiently,' and it held that when an employee speaks pursuant to
his duties, “there is no relevant analogue to speech by citizens who are not
government employees.”** The Supreme Court recognized the value in
employees bringing governmenta inefficiency and misconduct into the
public light, but concluded that whistleblower statutes and rules of profes-
sional conduct offer adequate protections to public employees.*

Justice Stevens dissented, disagreeing with the Court’s per se rule be-
cause of the difference between inflammatory, misguided speech by an
employee and speech about facts the employer would simply prefer the
public not discover.’® Justice Souter also dissented broadly, joined by Jus-
tices Stevens and Ginsburg.'® Justice Souter’s opinion advocated for up-
holding the Pickering balancing test in all cases of public employee speech:

As al agree, the qualified speech protection embodied in Pickering balancing resolves the
tension between individual and public interests in the speech, on the one hand, and the gov-
ernment’s interest in operating efficiently without distraction or embarrassment by talkative
or headline-grabbing employees. The need for a balance hardly disappears when an em-
ployee speaks on matters his job requires him to address; rather, it seems obvious that the in-
dividual and public value of such speech is no less, and may well be greater, when the em-
ployee speaks pursuant to his duties in addressing a subject he knows intimately for the very
reason that it falls within his duties.®’

Justice Breyer also dissented, saying he would employ Pickering bal-
ancing when a public employee speaks in his official capacity and on a mat-
ter of public concern in some cases, namely when there is an “augmented

120 Garcetti, 547 U.S. at 420-21.

121 g, at 421.

122 g, at 418.

123 g, at 424.

124 |d. at 425-26. Al fifty states have some form of awhistleblower law. DAVID SCHIMMEL, Louls
FISCHER & LESLIE R. STELLMAN, SCHOOL LAW: WHAT EVERY EDUCATOR SHOULD KNOw 54 (2008).
Though whistleblower statutes are often available, many argue that First Amendment protections should
not depend on whether other avenues are available to protect speech. See, e.g., Robert J. Rabin, A Re-
view of the Supreme Court’s Labor and Employment Law Decisions: 2005-2006 Term, 22 LAB. LAW.
115, 148 (2006) (“The founders did not write that Congress shall make no law infringing speech unless
there is some other forum that can redress the infringement.”).

125 Garcetti, 547 U.S. at 426 (Stevens, J., dissenting).

126 g, at 427 (Souter, J., dissenting).

127 |d. at 430-31 (Souter, J., dissenting).
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need for constitutional protection and diminished risk of undue judicia
interference with governmental management of the public’s affairs.” '

The Garcetti majority expressly refused to decide whether its holding,
that public employees have no First Amendment protection for speech
made pursuant to their employment duties, would apply to teachers in pub-
lic schools.**®

There is some argument that expression related to academic scholarship or classroom instruc-
tion implicates additional constitutional interests that are not fully accounted for by this
Court’s customary employee-speech jurisprudence. We need not, and for that reason do not,
decide whether the analysis we conduct today would apply in the same manner to a case in-
volving speech related to scholarship or teaching.130

Justice Souter prompted this comment by the Court’s majority, as his dis-
sent noted his hope that the Court’s holding would not apply to speech
made in schools and universities.”® The majority’s refusal to address how
the Garcetti holding should impact schools inevitably left lower courts to
struggle with the question.

I1l. MAYER: THE SEVENTH CIRCUIT EXTENDS GARCETTI TO TEACHER
SPEECH

In 2007, the year after Garcetti, the Seventh Circuit had occasion to
consider the gquestion the Supreme Court left unanswered: whether the hold-
ing in Garcetti should apply to public school teachers. In Mayer v. Monroe
County Community School Corp., the Seventh Circuit answered that ques-
tion with aresounding “yes.” 2

In that case, teacher Deborah Mayer was leading a class discussion
with fourth, fifth, and sixth grade students about current events and the war
in Irag.”® After students read an article in a Time for Kids newsletter (part
of the school’s curriculum) about peace marches, a student asked Mayer
whether she would take part in a peace demonstration.*** Mayer responded
that when she passed demonstrators with a “Honk for Peace” sign, she

128 |d. at 449-50 (Breyer, J., dissenting). Justice Breyer found those conditions met in this case
because Ceballos, as a district attorney, was subject to the canons of his profession and had a duty to
communicate excul patory and impeachment evidence to the defense. Id. at 447, 450.

129 g, at 425 (majority opinion).

130 q.

131 Garcetti, 547 U.S. at 438-39 (Souter, J., dissenting).

132 474 F.3d 477, 480 (7th Cir. 2007).

133 14, at 478; Mayer v. Monroe County Cmty. Sch. Corp., No. 1:04-CV-1695, 2006 WL 693555,
at*2 (S.D. Ind. Mar. 10, 2006).

134 Mayer, 474 F.3d at 478; Mayer, 2006 WL 693555, at *2.
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honked her car horn to show her support.*** She told her students that re-
solving problems peacefully is important and that schools train students to
be “mediators on the playground so that they can seek out peaceful solu-
tions to their own problems.. . . so they won’t fight and hurt each other.” **
This portion of the class discussion did not last more than a few minutes.**’

One student’ s parents complained to the school about Mayer’s expres-
sion of her beliefs in class.®® In response, the school principal forbade
Mayer from discussing peace in her classroom, circulated a memorandum
to teachers cautioning them against advocating any particular view on for-
eign policy, and cancelled the school’ s annual Peace Month.™ Mayer was a
probationary teacher, and the school district subsequently declined to
renew her contract.’** Mayer sued the district, aleging it violated her First
Amendment rights by retaliating against her for expressing political
views.'*#

When the district court heard Mayer’s case, it concluded that military
action in Iraq is an issue of public concern, about which Mayer would nor-
mally have aright to speak freely.'* However, because Mayer spoke as a
teacher and not as a private citizen, the district court determined that no
Pickering balancing was required, and it found the school was entitled to
summary judgment.** The district court grounded its decision in Connick’s
holding that an employee is entitled to First Amendment protection if
speaking as a citizen on matters of public concern.* The district court

135 Mayer, 474 F.3d at 478.

136 Mayer, 2006 WL 693555, at *2.

137 4.

138 |d.at*3.

139 |d. The memorandum to teachers, from the principal, stated in part: “ Do we talk about peace at
school? Yes, as a general approach to solving problems at Clear Creek. Please do not confuse that edu-
cationally sound goal with a stance on foreign policy.” 1d.

140 A probationary teacher is a non-tenured teacher typically employed for a school year. 68 AM.
JUR. 2D Schools § 190 (2008).

141 Mayer, 474 F.3d at 478.

142 Mayer, 2006 WL 693555, at *1. The Indiana district court’s opinion discussed evidence pre-
sented by the school district of a handful of other, unrelated complaints about Mayer’s teaching style
and classroom management. Id. at **4-7. The Seventh Circuit however, focused solely on Mayer's
classroom expression, as it provided the grounds for her First Amendment claim, and the lower court
granted summary judgment for the school district. Mayer, 474 F.3d at 478-79.

143 Mayer, 2006 WL 693555, at **11-12.

144 1d. at *12. Judge Easterbrook, in the Seventh Circuit's opinion, characterized the district court
as having simply “conclud[ed] that the employer’s interests predominate” under Pickering. Mayer, 474
F.3d at 478. However, the district court opinion states that because “Ms. Mayer expressed her views to
her students at a time and place and as part of her official classroom instruction, she was acting as an
‘employee,’ rather than as a‘citizen,” so that her speech was not constitutionally protected. Thus, we do
not need to undertake the kind of balancing called for in Pickering.” Mayer, 2006 WL 693555, at *12.

145 Mayer, 2006 WL 693555, at *10, *12.
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made no mention of Garcetti, as the Supreme Court decided Garcetti after
the Indiana district court handed down its decision in Mayer.'*

Mayer appealed to the Seventh Circuit, which issued its opinion after
the Supreme Court decided Garcetti.*” Because the district court granted
summary judgment for the defendants below, the Seventh Circuit accepted
Mayer’s version of the events, and assumed that the district did not rehire
her due to her political speech.**® Mayer conceded on appeal that if Garcetti
applied to her case, “the school district prevail[ed] without further ado.”*#
She argued however, that Garcetti should not apply due to academic free-
dom in the classroom.”® The court rejected that argument, relying on two
Seventh Circuit cases, one in which a school prohibited the teaching of cre-
ationism, and one in which a teacher lost her job for refusing, on religious
grounds, to teach any subject having to do with love of country, patriotism,
or the flag.™*

The court rejected Mayer’s contentions that Garcetti should not apply
and affirmed the district court’s result.* In so doing, the Seventh Circuit
went beyond a mere affirmance of the result below, and instead held that
public school teachers within the circuit have no First Amendment protec-
tion against adverse employment actions for speech made in the class-
room.™ Writing for the court, Judge Easterbrook explained that “Mayer’s
current-events lesson was part of her assigned tasks in the classroom,” and
so “Garcetti applie[d] directly.”* The Seventh Circuit did not decide
whether Garcetti applied to postsecondary educators' teaching or scholar-
ship, or to publications or statements made by primary and secondary
school teachers outside the classroom.™ “It is enough to hold that the
[Flirst [A]mendment does not entitle primary and secondary teachers, when
conducting the education of captive audiences, to cover topics, or advocate
viewpoints, that depart from the curriculum adopted by the school sys-
tem.” 156

146 Compare Mayer v. Monroe County Cmty. Sch. Corp., No. 1:04-CV-1695, 2006 WL 693555
(S.D. Ind. Mar. 10, 2006) with Garcetti v. Ceballos, 547 U.S. 410 (2006) (opinion dated May 30, 2006).

147 Mayer v. Monroe County Cmty. Sch. Corp., 474 F.3d 477, 477 (7th Cir. 2007) (opinion dated
Jan. 24, 2007).

148 1d. a 478.

149 g, at 479.

150 4.

151 |d.; Webster v. New Lenox Sch. Dist. No. 122, 917 F.2d 1004, 1008 (7th Cir. 1990) (school
could require teacher to teach evolution and not creationism); Palmer v. Bd. of Educ., 603 F.2d 1271,
1274 (7th Cir. 1979) (“Plaintiff’s right to her own religious views and practices remains unfettered, but
she has no constitutional right to require others to submit to her views and to forego a portion of their
education they would otherwise be entitled to enjoy.”).

152 Mayer, 474 F.3d at 480.
158 4,

154 g,
155 Id.
156 4.
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The court opined that school districts hire teachers to speak, and so
districts may control the speech of teachers.”> The opinion further empha-
sized that teachers cannot force their points of view on captive audiences
and dismissed the use of the balancing tests in James and Cockrel v. Shelby
County School District™® as inconsistent with other authority and “unper-
suasive.” **

Mayer filed a petition with the Supreme Court for a writ of certiorari
on June 8, 2007, urging that “[t]eachers need to know if their in-class
speech is ever entitled to First Amendment protection, and if so, when.”*®
The Supreme Court declined to hear her appeal on October 1, 2007.*

IV. LACK OF TAILORING AND THE PALL OF ORTHODOXY
A. Disproportionate Restrictions on First Amendment Rights

While the case law applicable to teacher speech was not straightfor-
ward prior to Garcetti and Mayer,*®* one theme did clearly emerge among
the various approaches. “[W]hen constitutionally significant interests clash,
resist the demand for winner-take-all; try to make adjustments that serve all
of the values at stake.” *** Asthe Second Circuit explained in James,

The question we must ask in every [Flirst [A]mendment case is whether the regulatory policy
is drawn as narrowly as possible to achieve the social interests that justify it, or whether it
exceeds permissible bounds by unduly restricting protected speech to an extent “ greater than
is essential to the furtherance of” those interests. 1

Whether applying the Pickering/Connick analysis or looking to the Hazel-
wood decision for instruction, no court in the last four decades had flatly
declared that teachers have no First Amendment rights in their classrooms.

157 1d. at 479 (“[A] high-school teacher hired to explicate Moby-Dick in aliterature class can't use
Cry, The Beloved Country instead, even if Paton’s book better suits the instructor’s style and point of
view; amath teacher can’t decide that calculus is more important than trigonometry. . . .").

158 270 F.3d 1036, 1050, 1053 (6th Cir. 2001).

159 Mayer, 474 F.3d at 479-80. See supra notes 81, 93-106. James used the Tinker approach, while
Cockrel relied primarily on the Pickering/Connick balancing test. See supra notes 81, 93-106.

160 petition for Writ of Certiorari at 13, Mayer v. Monroe County Cmty. Sch. Corp., 128 S. Ct. 160
(2007) (No. 06-1657), 2007 WL 1707922.

161 Mayer v. Monroe County Cmty. Sch. Corp., 128 S. Ct. 160, 160 (2007).

162 oo supra Part |.C.

163 Garcetti v. Ceballos, 547 U.S. 410, 434 (2006) (Souter, J., dissenting).

164 Jamesv. Bd. of Educ., 461 F.2d 566, 574 (2d Cir. 1972) (quoting United Statesv. O’ Brien, 391
U.S. 367, 377 (1968)).



190 GEO. MASON L. REV. [VoL.16:1

Previous courts, in fact, were careful to avoid smothering First Amendment
rightsin schools.'®

The First Amendment is critical to both the history of the United
States and to Americans' continuing persona freedoms.**® While most ex-
pression is protected under the First Amendment to some extent, not all
speech is entitled to the same amount of protection. For example, because
indecent speech contributes little to public discourse, it is deserving of less
First Amendment protection than political speech.’®” Private speech is also
often accorded less protection than speech on matters of public concern:
“When employee expression cannot be fairly considered as relating to any
matter of political, social, or other concern to the community, government
officials should enjoy wide latitude in managing their offices, without intru-
sive oversight by the judiciary in the name of the First Amendment.” 1%

Speech on matters of public concern, like Mayer's comment about
seeking peaceful solutions, is at the other end of the spectrum, garnering a
great deal of First Amendment protection. As the Supreme Court recog-
nized in Connick, “speech on public issues occupies the “highest rung of the
hierarchy of First Amendment values.’”*® This is because “ speech concern-
ing public affairs is more than self-expression; it is the essence of self-
government.” " When teachers speak on matters of public concern, their
speech should be accorded greater protection in the First Amendment hier-
archy than speech on a private matter or indecent speech. After the Mayer
decision, however, the Seventh Circuit refuses to consider the nature of the
teacher’s speech, and it has seemingly done away with the hierarchy of
First Amendment expression altogether for teachers in classrooms. The
bright-line rule that teachers have no First Amendment rights when speak-
ing in their classrooms thus lacks any semblance of tailoring to the interests
of school districts.

School districts certainly have a legitimate interest in regulating the
curriculum in schools. While it “cannot be left to individua teachers to

165 see, eg., supra notes 20, 51, 79, infra notes 177, 181, 190, 195, 204 and accompanying text.

166 The First Amendment was "' fashioned to assure unfettered interchange of ideas for the bringing
about of poalitical and socia changes desired by the people.”” N.Y. Times Co. v. Sullivan, 376 U.S. 254,
269 (1964) (quoting Roth v. United States, 354 U.S. 476, 484 (1957)).

167 gee eg., Bethel Sch. Dist. v. Fraser, 478 U.S. 675, 685 (1986) (“We hold that petitioner School
District acted entirely within its permissible authority in imposing sanctions upon Fraser in response to
his offensively lewd and indecent speech. Unlike the sanctions imposed on the students wearing arm-
bands in Tinker, the penalties imposed in this case were unrelated to any political viewpoint. The First
Amendment does not prevent the school officials from determining that to permit a vulgar and lewd
speech such as respondent’ s would undermine the school’ s basic educational mission.”).

168 Connick v. Myers, 461 U.S, 138, 146 (1983).

169 |4, at 145 (quoting Carey v. Brown, 447 U.S. 455, 467 (1980)).

170 Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).
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teach what they please,”** Mayer’s classroom conduct was notably differ-
ent from that of the teacher in Webster who taught creationism in violation
of the school’s curriculum (and likely the Establishment Clause),*”? and the
teacher in Palmer who refused to teach subjects set out in the school’s cur-
riculum.'” Mayer taught her class using articles from Time for Kids that
were expressly part of her school’'s curriculum.*™ Her comment revealing
her persona views on the article is not akin to a refusal to follow the
school’ s curriculum.

Public school students are a “captive audience,” as they are compelled
to attend school until they reach a particular age,*”® and schools accordingly
have a valid interest in protecting children from coercive teacher expres-
sion. While this is an important concern when weighing the interests of the
school district against those of the teacher, courts before Garcetti and May-
er still found it necessary to engage in that balancing. For example, courts
that looked to the Hazelwood decision for guidance often focused on the
fact that teacher speech is more likely to be seen as bearing the imprimatur
of the schooal, but that inference simply weighed in favor of the state in the
balancing of interests.'® The James court, which relied on Tinker, ad-
dressed the balance to be struck regarding the potential for coercion:

When a teacher is only content if he persuades his students that his values and only his val-
ues ought to be their values, then it is not unreasonable to expect the state to protect impres-
sionable children from such dogmatism. But, just as clearly, those charged with overseeing
the day-to-day interchange between teacher and student must exercise that degree of restraint
necessary to protect [FJirst [A]mendment rights. 1

It does not appear that Mayer presented an extensive lecture to convince her
students to agree with her views about the war in Irag. Rather, she gave an

171 webster v. New Lenox Sch. Dist. No. 122, 917 F.2d 1004, 1007 (7th Cir. 1990) (quoting Pal-
mer v. Bd. of Educ., 603 F.2d 1271, 1274 (7th Cir. 1979)).

172 4. at 1008 (“Given the school board's important pedagogical interest in establishing the cur-
riculum and legitimate concern with possible establishment clause violations, the school board’s prohi-
bition on the teaching of creation science to junior high students was appropriate.”).

173 palmer, 603 F.2d at 1272 (stating the issue as whether “a public school teacher is free to disre-
gard the prescribed curriculum concerning patriotic matters when to conform to the curriculum she
claims would conflict with her religious principles’).

14 Mayer v. Monroe County Cmty. Sch. Corp., No. 1:04-CV-1695, 2006 WL 693555, at *2 (S.D.
Ind. Mar. 10, 2006).

175 Mayer v. Monroe County Cmty. Sch. Corp., 474 F.3d 477, 479-80 (7th Cir. 2007).

176 see supra notes 85-90 and supra text accompanying note 101.

177 Jamesv. Bd. of Educ., 461 F.2d 566, 573-74 (2d Cir. 1972). At least one district court has held
that teacher speech could not be restricted when it neither “one, materially and substantially interfered
with appropriate discipline, nor, two, subjected students unfairly to indoctrination and influence.” Sterz-
ing v. Fort Bend Indep. Sch. Dist., 376 F. Supp. 657, 662 (S.D. Tex. 1972), vacated, 496 F.2d 92, 93
(5th Cir. 1974) (vacated on grounds that the district court did not apply the proper remedy by only
awarding monetary damages and not reinstating the teacher).
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honest answer to a student’s question.*” In her case, Mayer did speak be-
yond a quick “yes’ in response to the question posed, but the Seventh Cir-
cuit’s per se rule seemingly disallows any First Amendment protection for
even apassing “yes’ or “no” answer to a student’ s question.

Schools also have an important interest in maintaining order and disci-
pline in classrooms. The Seventh Circuit decided Mayer’s case on the as-
sumption that the Monroe County Community School Corporation chose
not to rehire Mayer after a single student’s parents complained about her
discussion of peace in class.'™ At no level of the proceedings did a court
find that the complaint of one student’s parents impacted order or discipline
in the school. Additionally, speech cannot be chilled simply because people
disagree with one another. As the Supreme Court explained in Tinker, “for
the State in the person of school officials to justify prohibition of a particu-
lar expression of opinion, it must be able to show that its action was caused
by something more than a mere desire to avoid the discomfort and unpleas-
antness that always accompany an unpopular viewpoint.”** To suppress
free speech, a school district must have a legitimate reason beyond dis-
agreement among parents or administrators with the particular point of view
expressed. As one district court has noted, “neither fear of voter reaction
nor persona disagreement with views . . . justifies a suppression of free
expression, at least in the absence of any reasonable fear of material and
substantial interference with the educational process.” *¥' In Mayer’'s case, it
is unlikely that the complaint of a single student’ s parents substantially dis-
rupted the educational process. The Mayer court’s rule however, precludes
any consideration of whether speech disrupts order, discipline, or the educa-
tional process.

While school districts clearly have legitimate interests in regulating
curriculum, protecting children from coercive teachers, and maintaining
order in schools, the per se rule in Mayer leaves no room to consider teach-
ers interests in speaking about matters of public concern in their class-
rooms. Threatening a teacher with terminating her employment, especialy
with no thoughtful analysis of whether her speech may have disrupted the
school environment, infringed on the rights of others, or appeared coercive,

178 Bishop v. Aronov, in which the Eleventh Circuit decided a university could restrict a profes-
sor’s religious speech, the court noted that, “[o]f course, if a student asks about his religious views, he
may fairly answer the question.” 926 F.2d 1066, 1076 (11th Cir. 1991).

179 The Indiana district court discussed unrelated parent complaints, but “it appears that only one

.. complained of Ms. Mayer's discussion of the Iraq war and peace protests.” Mayer, 2006 WL
693555, at *3. The Seventh Circuit focused only on the complaint regarding Mayer’s political speech.
Mayer, 474 F.3d at 478 (“Mayer believes that this incident led the school system to dismiss her; we
must assume that thisis so.”).

180 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 509 (1969); see also infra text
accompanying note 197.

181 \wilson v. Chancellor, 418 F. Supp. 1358, 1364 (D. Or. 1976).
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is a“potent means of inhibiting speech.” **? It offends notions of fundamen-
tal fairness if school boards become “free to fire teachers for every random
comment in the classroom.” ¥ |n light of the Mayer decision, school boards
in the Seventh Circuit are free to do just that. The Mayer court eliminated
any semblance of tailoring restrictions on teacher speech to the interests
that those restrictions serve.

The Mayer decision leaves no room for considering whether teachers
engage in purely political speech or inappropriate and vulgar expression
and does not allow for weighing the First Amendment rights of teachers
against the interests of their school districts. A first grade teacher who
preaches to students about the virtues of white supremacy during reading
time is subject to the same test as a political science teacher who discusses
with high school seniors his support for funding health insurance for the
poor. As long as a teacher’s speech occurs while carrying out duties as a
public school teacher, that expression lacks any First Amendment protec-
tion.

This per se rule flies in the face of al prior jurisprudence, which
pointed to engaging in some type of balancing to account for the important
interests of both teacher and school. As the Cockrel court opined, “if an
employee's speech substantialy involve[s] matters of public concern, an
employer may be required to make a particularly strong showing that the
employee’'s speech interfered with workplace functioning before taking
action.”*® The issue in the Mayer case was the same as that in James:
whether “a Board of Education may forbid a teacher to express a palitical
opinion, however benign or noncoercive the manner of expression.”*®* The
Seventh Circuit in Mayer did not adequately explain why it found the Cock-
rel and James decisions unpersuasive.*® This lack of explanation is particu-
larly suspect because James is one of the few prior cases of pure political
speech by ateacher in a classroom.*®

While the Seventh Circuit’s bright-line rule stripping teachers of any
First Amendment protection for classroom speech may be easy for courts to
apply, ease of administration is no justification for disregarding essential
constitutional rights. Rather, courts are obligated to wrestle with the “di-
verse facts and analyses [of First Amendment cases, which] reveal but one

182 pickering v. Bd. of Educ., 391 U.S. 563, 574 (1968).

183 zykan v. Warsaw Cmty. Sch. Corp., 631 F.2d 1300, 1305 (7th Cir. 1980).

184 Cockrel v. Shelby County Sch. Dist., 270 F.3d 1036, 1053 (6th Cir. 2001) (quoting Leary v.
Daeschner, 228 F.3d 729, 737-38 (6th Cir. 2000) (ateration in original)).

185 Jamesv. Bd. of Educ., 461 F.2d 566, 568 (2d Cir. 1972).

186 Mayer v. Monroe County Cmty. Sch. Corp., 474 F.3d 477, 480 (7th Cir. 2007) (stating simply
that “[t]o the extent that [James] and [Cockrel] are to the contrary, they are inconsistent with later au-
thority and unpersuasive’ (citations omitted)).

187 see supra text accompanying notes 93-106.



194 GEO. MASON L. REV. [VoL.16:1

consistent truth with respect to the amendment—each case is decided on its
own merits.” %

B. Teachers Discuss Controversial Subjects at Their Own Risk

As the Supreme Court has recognized, “[t]he vigilant protection of
constitutional freedoms is nowhere more vital than in the community of
American schools.” ** |t isin these schools that young Americans are taught
the values of exercising their constitutional rights and engaging in discourse
beneficial to democracy. The Supreme Court stated forty years ago that “the
First Amendment . . . does not tolerate laws that cast a pall of orthodoxy
over the classroom.”* The Seventh Circuit ignored both the Supreme
Court’s mandate against the “pall of orthodoxy” and the realities of the
education system when it proclaimed in Mayer that because school districts
pay for teacher speech, the districts can exercise complete control over that
speech.’®* Teachers “cannot be made to simply read from a script prepared
or approved by the [school] board.” *** When that becomes the extent of a
teacher’s duties, a “pall of orthodoxy” does indeed fall over classrooms,
and the educational experience of students suffers as a result.

“Rightly called the ‘cradle of our democracy,” our schools bear the
awesome responsibility of instilling and fostering early in our nation's
youth the basic values which will guide them throughout their lives.”*** One
of the essentia functions of the school system is to encourage independent
thought.™* If schools forbid teachers from discussing certain points of view
or revealing their own opinions in a non-coercive manner, schools will of-
ten deprive students of the chance to engage in open-ended discourse and
debate. Classroom discussions of current events or controversial topics will
become stunted or one-sided; or worse, teachers will shy away from expos-

188 Bjshop v. Aronov, 926 F.2d 1066, 1070 (11th Cir. 1991).

189 gnelton v. Tucker, 364 U.S. 479, 487 (1960).

190 Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967).

191 Mayer, 474 F.3d at 479. The Mayer court declared that schools pay teachers for their expres-
sion, and as such al speech made in their classrooms is pursuant to official duties and without First
Amendment protection. Id. There is an equally strong argument, however, that speech like Mayer’s does
not “owel] its existence to a public employee’s professional responsibilities’ under Garcetti. Garcetti v.
Ceballos, 547 U.S. 410, 411 (2006). The district attorney in Garcetti formed his views on the accuracy
of an affidavit solely because it was his job to investigate the allegations of the case. See id. at 420-22.
Mayer, on the other hand, formed her opinions on the war in Irag not as a teacher, but as a citizen of the
United States and a mother with a son serving in the military. Brief for the Plaintiff-Appellant Deborah
A. Mayer at 22, Mayer v. Monroe County Cmty. Sch. Corp., 474 F.3d 477 (7th Cir. 2007) (No. 06-
1993), 2006 WL 2024105.

192 Krizek v. Bd. of Educ., 713 F. Supp. 1131, 1138 (N.D. IIl. 1989) (quoting Carey v. Bd. of
Educ., 598 F.2d 535, 543 (10th Cir. 1979)).

193 Jamesv. Bd. of Educ., 461 F.2d 566, 568 (2d Cir. 1972).

194 Krizek, 713 F. Supp. at 1137.
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ing students to controversial topics at all. As the First Circuit astutely ob-
served years before Garcetti and Mayer, “[f]lew subjects lack controversy.
If teachers must fear retaliation for every utterance, they will fear teaching.
. . . 'The danger of that chilling effect upon the exercise of vital First
Amendment rights must be guarded against by sensitive tools which clearly
inform teachers what is being proscribed.’”

A schooal that censors ateacher’ s speech without substantial, legitimate
support for the restriction risks setting a far worse example for students than
it would by allowing the teacher to speak. In the situation that faced the
James court, in which a school acted to prohibit a teacher’s expression of
political views, “there was a greater danger that the school, by power of
example, would appear to the students to be sanctioning the very ‘pall of
orthodoxy,” condemned [by the Supreme Court].” 1%

[A] course designed to teach students that a free and democratic society is superior to those
in which freedoms are sharply curtailed will fail entirely if it fails to teach one important les-
son: that the power of the state is never so great that it can silence a man or woman simply
because there are those who disagree. Perhaps that carries with it a second lesson: that those
who enjoy the blessings of a free society must occasionally bear the burden of listening to
others with whom they disagree, even to the point of outrage. 107

The Seventh Circuit’s rule, instead of encouraging teachers to present stu-
dents with tough questions and controversial viewpoints, cautions teachers
that attempts to do so could cost them their jobs. Professor of constitutional
law Stanley Ingber suggests that a teacher who fails to answer a student’s
controversial question teaches students “more about subservience than
about participation and civic courage.” '%®

Schools and courts must consider the possibility of coercion when ex-
amining a teacher's actions and expression in class." However, they
should not assume that anything a young person receives into his mind is
“likely to become indelible and unalterable.” *° The age and impressionabil-
ity of students should be considered, but so must the possibility (and at
some levels of schooling, the likelihood) that students can discern between
fact and opinion and are capable of forming views of their own. Sheltering

195 Wward v. Hickey, 996 F.2d 448, 453 (1st Cir. 1993) (quoting Keyishian, 385 U.S. at 604) (cita-
tion omitted).

196 James, 461 F.2d at 574.

197 Wilson v. Chancellor, 418 F. Supp. 1358, 1368 (D. Or. 1976).

198 Stanley Ingber, Judging Without Judgment: Constitutional Irrelevancies and the Demise of
Dialogue, 46 RUTGERS L. Rev. 1473, 1575-77 (1994). Ingber’s article specifically addresses school-
imposed limitations on student speech, id., but similar limits on teacher speech also send a strong mes-
sage to students.

19 gee supra text accompanying notes 175-178.

200 Boring v. Buncombe County Bd. of Educ., 136 F.3d 364, 370 (4th Cir. 1998) (quoting PLATO,
RepuBLIC: Book |1 281 (Benjamin Jowett trans., Walter J. Black, Inc. 1942) (360 B.C.)).
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students so that they have no opportunity to benefit from the classroom’s
“marketplace of ideas’ ** defeats one of the purposes of education, to “fos-
ter attitudes and skills consonant with democratic values.”?* “The Nation's
future depends upon leaders trained through wide exposure to that robust
exchange of ideas which discovers truth ‘out of a multitude of tongues,
(rather) than through any kind of authoritative selection.’” %2

When the Fifth Circuit decided that a teacher’s refusal to use an ap-
proved reading list was not protected speech, it was careful to explain that
its “decision should not be misconstrued as suggesting that a teacher’s crea-
tivity is incompatible with the [F]irst [A]mendment, nor . . . that public
school teachers foster free debate in their classrooms only at their own risk
or that their classrooms must be ‘cast with a pall of orthodoxy.””** The
Fifth Circuit’s decision in that case was based on the teacher’s attempt to
“arrogate control” of the curriculum.® When Mayer spoke about peace to
her class, neither the curriculum nor the principal had explicitly forbidden
any discussion of peace. When the principal did forbid this topic, Mayer
obliged.?® Her honest response to a student question cannot be equated
with atrue attempt to “arrogate control” of the curriculum,®’ and the Mayer
court’s comparison to teachers who substitute their own books for those
prescribed by the curriculum or choose to teach calculus instead of trigo-
nometry®® is misplaced. Teachers should be allowed to engage in mutually
respectful conversations with students about various viewpoints on class-

201 K eyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967).

202 Gregory A. Clarick, Public School Teachers and the First Amendment: Protecting the Right to
Teach, 65 N.Y.U. L. REv. 693, 720 (1990) (quoting RICHARD DAWSON & KENNETH PREWITT,
POLITICAL SOCIALIZATION 165-66 (1969)).

203 Keyishian, 385 U.S. at 603 (quoting United States v. Associated Press, 52 F. Supp. 362, 372
(S.D.N.Y. 1943)).

204 Kirkland v. Northside Indep. Sch. Dist., 890 F.2d 794, 801-02 (5th Cir. 1989).

205 |d, at 802.

206 The parties presented conflicting evidence to the district court about whether Mayer ceased to
talk about peace after the principal forbade it. Mayer v. Monroe County Cmty. Sch. Corp., No. 1:04-
CV-1695, 2006 WL 693555, at *4 (S.D. Ind. Mar. 10, 2006). However, the Seventh Circuit based its
decision on Mayer's claim that the single, initial incident spurned her dismissal. Mayer v. Monroe
County Cmty. Sch. Corp., 474 F.3d 477, 478 (7th Cir. 2007). Even if Mayer's curriculum or principal
had forbidden the discussion of peace prior to Mayer’'s comments, she may have argued that the restric-
tion unconstitutionally chilled her speech or was not reasonably related to any interest of the school
district. See SCHIMMEL ET AL., supra note 124, at 56 (“It would probably be unconstitutional for admin-
istrators to order teachers of history, civics, or current events not to discuss controversial questions.
However, teachers should be careful not to ‘subject students to indoctrination.’” (citing Sterzing v. Fort
Bend Indep. Sch. Dist., 376 F. Supp. 657, 662 (S.D. Tex. 1972), vacated, 496 F.2d 92, 93 (5th Cir.
1974))). See also Clarick, supra note 202, at 716-17 (noting that courts should ask, as Hazelwood sug-
gests, whether the restriction at issue promotes a legitimate pedagogical concern, and secondly whether
therestriction is “reasonably related to that educational concern”).

207 geeKirkland, 890 F.2d at 802.

208 Mayer, 474 F.3d at 479.
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room material, so long as teachers do not directly contradict the curriculum
or act to coerce students.

Meaningful discussions with students are often part and parcel of ef-
fective teachers strategies. The relationship between student and teacher
can encourage students to work harder in the classroom and lead to aca
demic growth.®® Further, often “that one-to-one learning relationship is the
elixir that keeps teachers showing up for work.”#° To run classrooms based
on mutual respect, teachers should have some leeway, both to challenge
students’ views in an effort to encourage clearly articulated reasoning, and
to discuss teachers' own views with students, especially in response to stu-
dent questions.?*

In his dissenting opinion in Garcetti, Justice Souter said that “[t]he
very idea of categorically separating the citizen's interest from the em-
ployee's interest ignores the fact that the ranks of public service include
those who share the poet’s ‘object . . . to unite [m]y avocation and my voca
tion.””#2 This observation may ring most true for teachers, who often wel-
come the opportunity to teach and inspire young people for relatively low
pay.?® Furthermore, teachers are often expected to foster debate and lead
classroom discussions; society expects few other public servantsto “stir the
pot.” These expectations become unreasonable when teachers can lose their
jobs because of anything they say in class that might be construed as con-
troversial or not explicitly dictated by the curriculum. Accordingly, “[t]he
freedom of speech of ateacher and a citizen of the United States must not
be so lightly regarded that he stands in jeopardy of dismissal for raising
controversial issues in an eager but disciplined classroom.”

209 see Neil R. Hufton, Julian G. Elliot & Leonid Illushin, Teachers' Beliefs About Sudent Motiva-
tion: Smilarities and Differences Across Cultures, 39 Comp. EDUC. 367, 372 (2003) (teachers inter-
viewed in the United States, England, and Russia agreed that “students worked harder, in and out of
class, where they liked and/or respected the teacher, also where they thought that the teacher liked them
as a person, recognised and valued their efforts and respected their aspirations and feelings’); see also
Ambach v. Norwick, 441 U.S. 68, 78 (1979) (“Alone among employees of the system, teachers are in
direct, day-to-day contact with students both in the classrooms and in the other varied activities of a
modern school.”).

210 MaRY ANN MANOS, KNOWING WHERE TO DRAW THE LINE; ETHICAL AND LEGAL STANDARDS
FOR BEST CLASSROOM PRACTICE 106 (2006).

211 . [SJuccessful education requires that teachers act as critics of the ideas which the give-and-take
process dlicits from students.” Clarick, supra note 202, at 725.

212 Garcetti v. Ceballos, 547 U.S. 410, 432 (2006) (Souter, J., dissenting) (quoting ROBERT FROST,
Two Tramps in Mud Time, in COLLECTED POEMS, PROSE, & PLAYS 251, 252 (Richard Poirier & Mark
Richardson eds., 1995)).

213 gee Mary Ellen Slater, Teachers' Low Pay is a Lesson in Disparity, WASH. POST, Sept. 26,
2004, at K1.

214 gterzing v. Fort Bend Indep. Sch. Dist., 376 F. Supp. 657, 661 (S.D. Tex. 1972), vacated, 496
F.2d 92, 93 (5th Cir. 1974).
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V. A MORE TAILORED, REALISTIC APPROACH TO CLASSROOM SPEECH

As previously discussed, public school teachers face different chal-
lenges than do other public employees. American society asks teachers to
encourage debate in their classrooms and charges them with playing a*“ cen-
tral role in preparing their students to think and analyze.”?* It is unfair to
charge teachers with this awesome responsibility while simultaneously de-
nying them any protection for their classroom expression.?® In addition, as
explained above, it is contrary to First Amendment jurisprudence to lay
down bright-line rules that bypass any weighing of the interests at stake.?”
For these reasons, any of the approaches used to evaluate teacher speech
prior to Garcetti and Mayer are preferable to the Seventh Circuit’s recent
approach. However, the most principled approach is to apply the Picker-
ing/Connick analysis to teacher speech outside of the classroom, but to use
the traditional student speech cases when evaluating teacher speech inside
the classroom.

A. Application of Pickering/Connick Analysisto Teacher Soeech Outside
the Classroom

For teacher expression outside of the classroom, as was the speech at
issue in Pickering, there is no need to disturb the Supreme Court’ s applica-
tion of abalancing test that considers the government’ sinterest in maintain-
ing the efficient operation of the school while protecting the teacher’ s right
to speak out.?® Accordingly, if ateacher speaks out about a matter of public
concern under Connick, that teacher's right to do so must be balanced
against the harm the teacher’s speech may cause to the school’s efficient
operation. The Pickering Court instructed future courts to look for any dis-
ruption in discipline by supervisors or harmony among coworkers, and any
interference with the teacher’s duties or the regular operation of the
school.?® Absent any of these concerns, there is no reason for a school dis-

215 Jamesv. Bd. of Educ., 461 F.2d 566, 574 (2d Cir. 1972).

216 e gerz ng, 376 F. Supp. at 662 (“A responsible teacher must have freedom to use the tools of
his profession as he seesfit.”). See also supra note 211.

217 seegenerally supra Part IV A.

218 gee Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968) (“To the extent that the Illinois Su-
preme Court’s opinion may be read to suggest that teachers may constitutionally be compelled to relin-
quish the First Amendment rights they would otherwise enjoy as citizens to comment on matters of
public interest in connection with the operation of the public schools in which they work, it proceeds on
apremise that has been unequivocally rejected in numerous prior decisions of this Court.”).

219 |d, at 569-70, 572-73.
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trict to restrict a teacher’s ability to contribute to public debate outside of
school .

B. Application of the Student Speech Framework to Teachers' In-Class
Expression

Additional concerns present themselves when evaluating teachers
speech inside classrooms, due largely to the presence of students. As attor-
ney Karen Daly has recognized, “Pickering balances the rights of school
boards as employers against teachers as employees, ignoring the students
place in the equation. The constellation of interests in public schools de-
mands a test that is sensitive to the interests of all three.”# While Daly
recommends that courts use a variation of Hazelwood to assess most in-
class teacher speech cases,?* another feasible method is to combine the
approaches illustrated by the Supreme Court’s analysis in the student
speech cases of Tinker, Fraser, and Hazelwood. This approach considers
the interests of the school board, teacher, and students, while alowing
courts to begin every analysis of in-school speech, whether by teacher or
student, with the same set of questions.

First, under Tinker, does the teacher’s speech interfere with the disci-
pline and operation of the school or with the rights of others? If so, the
school’s interests would likely prevail over those of the speaker, as they
currently do in student speech cases.” In James, which borrowed from the
analysisin Tinker, the Second Circuit recognized that regardless of whether
a student or teacher speaks, any interference with the discipline and opera-
tion of the school or the rights of others is significant, and should weigh
against the speaker.??* In Mayer’s particular case, the court made no finding
that her speech interfered with the ability of supervisors to discipline her,
the operation of the school, or the rights of others.?

220 ynder Pickering balancing courts also may weigh, when appropriate, the public interest served
by teachers speaking out about their particular knowledge of what goes onin schools. Seeid. at 571-72.

221 Daly, supra note 71, at 52.

222 Daly would use Hazelwood to analyze cases in which teachers have “ambiguous notice” that
the school board objects to their teaching methods or content and would add a presumption of legiti-
macy for the teacher’s conduct. Id. at 53-62.

223 gee eg., Lowery v. Euverard, 497 F.3d 584, 591-93, 601 (6th Cir. 2007) (granting summary
judgment to school district because petition written by student athletes who wanted their coach fired
threatened to disrupt school activities under Tinker); Boim v. Fulton County Sch. Dist., 494 F.3d 978,
985 (11th Cir. 2007) (upholding suspension of high school student where student’s writing of violent
story was likely to cause disruption in schoal).

224 e supra note 98 and accompanying text.

25 ps previously noted, the complaint of one student’s parents likely does not amount to an inter-
ference with the operation of the school. See supra notes 179-181 and accompanying text.
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Second, under Fraser, is the teacher’s speech lewd, obscene, or simi-
larly inappropriate? If so, this step of the test would allow the school to
prevail easily. Certainly showing films containing nudity in a math class®
or blatantly violating a ban on the use of profanity?’ would constitute vul-
gar expression. Mayer’s speech, however, cannot be considered lewd or
obscene.

Finally, under Hazelwood, would a reasonable person view the teach-
er's speech as bearing the imprimatur of the school, and are there other le-
gitimate pedagogical concerns that justify restricting the teacher’s speech?
Those courts that decided, prior to Garcetti and Mayer, to rely on Hazel-
wood to analyze cases of teacher speech often did so because Hazelwood
better accounts for the interests of the school district in regulating the cur-
riculum and protecting students from coercion.?® This step of the test
makes it more difficult for a teacher's, rather than a student’s, First
Amendment rights to prevail over the school’s interests, because there is
little worry of students controlling the curriculum, and teacher speech is
more likely than student speech to be seen as bearing the “imprimatur of the
school.” #°

The schoal’s interest in preventing coercion must be addressed under
this step of the anaysis, as the teacher is indeed a representative of the
school with a captive audience of students during classroom time.”* Be-
cause the worry of coercion isincreased inside the classroom, several courts
have " distinguish[ed] between teachers’ classroom expression and teachers
expression in other situations that would not reasonably be perceived as
school-sponsored.” #' A careful analysis that focuses on this potential prob-
lem alows a school to take action against a teacher who speaks in a truly
coercive manner. However, it also bars retaliatory action against a teacher
who, without representing a viewpoint as the official position of the school,
encourages debate and respectful discussion with and among students in a

226 gee Silano v. Sag Harbor Union Free Sch. Dist. Bd. of Educ., 42 F.3d 719, 723 (2d Cir. 1994)
(“Given that the disputed film clip was entirely unnecessary to the subject matter of Silano’s lecture, the
school officials had a legitimate pedagogical purpose in restricting the display of photographs of bare-
chested women in a tenth-grade classroom.”).

227 e Lacksv. Ferguson Reorganized Sch. Dist. R-2, 147 F.3d 718, 724 (8th Cir. 1998) (holding
that the school district rightfully terminated a teacher who violated a ban on profanity in the classroom
by allowing students to perform plays containing obscene language).

228 gee eg., Milesv. Denver Pub. Sch., 944 F.2d 773, 777 (10th Cir. 1991) (“Although the Picker-
ing test accounts for the state's interests as an employer, it does not address the significant interests of
the state as educator. The Court in Hazelwood recognized that a state’s regulation of speech in a public
school setting is often justified by peculiar responsibilities the state bears in providing educational
services....").

229 gee Bishop v. Aronov, 926 F.2d 1066, 1073 (11th Cir. 1991) (“While a student’ s expression can
be more readily identified as a thing independent of the school, a teacher’s speech can be taken as di-
rectly and deliberately representative of the school.”).

230 Mayer v. Monroe County Cmty. Sch. Corp., 474 F.3d 477, 479 (7th Cir. 2007).

231 Miles, 944 F.2d at 777.
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non-coercive way. In a case like Mayer’s, in which a student asks a teacher
for her persona opinion and the teacher responds, it is obvious that the
teacher is not presenting the viewpoint of the school but answering a stu-
dent’ s question about her personal views.

In light of the “specia characteristics of the school environment,” %
schools must allow teachers to engage with students in open and honest
discussion. The balancing of interests recommended here for in-class teach-
er speech cases may be labor-intensive for courts, but it is preferable to the
Seventh Circuit’s bright-line rule affording teachers no protection for any
in-class speech regardless of the character or nature of that speech.®

CONCLUSION

The Tinker Court proclaimed that neither students nor teachers aban-
don their constitutional rights at the schoolhouse gate.?®* As the Sixth Cir-
cuit opined in 2005, to “draw a distinction between the schoolhouse gate
and the doors of the classroom is counterintuitive. . . . ‘In light of [Supreme
Court] precedent, the argument that teachers have no First Amendment
rights when teaching, or that the government can censor teacher speech
without restriction, is totally unpersuasive.’” ** The Seventh Circuit’s May-
er decision goestoo far in stripping teachers of all First Amendment protec-
tion within their classrooms. Other courts forced to decide whether Gar-
cetti’ s rule should apply to public school teachers’ speech should decline to
follow the Seventh Circuit’s per serule.

If teachers must shed their First Amendment rights at the classroom
door, as the Seventh Circuit’s application of Garcetti instructs, they will be
unnecessarily deprived of their constitutional rights and rendered unable to
provide students with the best possible educational experience. Teachers are
expected to challenge students to analyze, debate, and participate in democ-
racy. If teachers know they can lose their jobs for any classroom comment,
they will be less likely to perform those jobs well, and students will become
the unintended victims of the courts. When teachers speak in classrooms,
the tests set forward in Tinker, Fraser, and Hazelwood are best suited to
effectively balance the interests of teacher, school, and students.

232 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 505 (1969).

233 gee generally supra Part IV.

234 Tinker, 393 U.S. at 506.

235 Evans-Marshall v. Bd. of Educ., 428 F.3d 223, 229 (6th Cir. 2005) (quoting Hardy v. Jefferson
Cmty. Coll., 260 F.3d 671, 680 (6th Cir. 2001)) (citation omitted) (alteration in original).



