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THOU SHALT TAKE THY VICTIM AS THOU FINDEST 
HIM: RELIGIOUS CONVICTION AS A PRE-EXISTING 

STATE NOT SUBJECT TO THE AVOIDABLE 
CONSEQUENCES DOCTRINE 

Anne C. Loomis* 

INTRODUCTION 

As Gwendolyn RobbinsÕ seventy-year old father drove along a high-
way in upstate New York, his car veered off the road at sixty-five miles per 
hour and turned over in a culvert on nearby farmland.1 After a long day of 
driving from New York City to Plattsburgh and back, he fell asleep at the 
wheel.2 Gwendolyn was a passenger in the car, and she suffered a severely 
damaged left hip and an injury to her right knee.3 Gwendolyn was faced 
with a choice: she could accept well-recognized and established surgical 
procedures, which would offer her the prospect of a good recovery and 
near-normal life; or, she could refuse these procedures and accept the inevi-
table necrotic development in the bone structure of her injured limbs, which 
would ultimately lead to a wheelchair-bound life.4 For Gwendolyn, there 
was no question which option to take: the wheelchair-bound life. 
Gwendolyn was a devout JehovahÕs Witness, and she refused the surgical 
procedures because her religion prohibited blood transfusions, which the 
surgeries would require.5 

When a defendant injures a plaintiff, tort law normally applies the 
ÒAvoidable Consequences Doctrine,Ó or the duty to mitigate damages. The 
plaintiff is expected to take reasonable steps to minimize her anticipated 
losses. A problem arises, however, when the plaintiff refuses medical 
treatment that most people would likely accept and does so because of her 
religious conviction. The scenario above is typical. A tenet of the JehovahÕs 
Witness faith, based on four Biblical passages forbidding the consumption 
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 1 Williams v. Bright, 658 N.Y.S.2d 910, 911 (N.Y. App. Div. 1997). 
 2 Id.  
 3 Id. at 912. 
 4 Id. 
 5 Id. 
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of blood,6 is that it is a gross sin to accept a blood transfusion.7 If a plaintiff 
refuses blood following an accident, it may result in greater injury than if 
she had accepted blood, and may possibly result in the plaintiffÕs death and 
a subsequent wrongful death suit. Another common scenario is a Christian 
Scientist refusing to seek standard medical care following a tort, because 
Christian Science teaches that healing is accomplished through a growing 
understanding of God and encourages prayer as treatment in lieu of medical 
intervention.8  

Courts have applied the Avoidable Consequences Doctrine to reduce 
or deny a plaintiffs' recovery of damages in almost all these cases.9 Some 
have asked the jury to determine if the plaintiffÕs refusal of treatment was 
reasonable, instructing the jury that it may consider the plaintiffÕs faith in 
its determination.10 Some courts have refused to allow the jury to consider 
the plaintiffÕs faith at all.11 A third approach has been suggested, in which 
the court would instruct the jury to embrace the plaintiffÕs faith as fully as 
possible, and then to decide if the plaintiff acted reasonably as a person 
with her beliefs.12 None of these approaches, however, accomplishes the 
purported goals of the Avoidable Consequences Doctrine: promoting fair-
ness and minimizing costs.13 Nor are any of these approaches consistent 
with the First Amendment.14 

Part I of this comment discusses the Avoidable Consequences Doc-
trine as courts have applied it to cases involving a plaintiffÕs failure to miti-
gate damages because of adherence to religious conviction. Part II exam-
ines the justifications for the Avoidable Consequences Doctrine, and con-
cludes that religious conviction should be treated as a pre-existing state 
analogous to an Òeggshell skull,Ó thus removing it from the domain of the 
Avoidable Consequences Doctrine. Part III considers the effects of the First 
Amendment on the various approaches to the Avoidable Consequences 
  

 6 Ò[Y]ou shall not eat flesh with its life, that is, its blood.Ó Genesis 9:4 (New Revised Standard). 
ÒNo person among you shall eat blood . . . whoever eats it shall be cut off.Ó Leviticus 17:12-14. Ò[T]hat 
you abstain . . . from blood . . . .Ó Acts 15:29. ÒGentiles . . . should abstain from what has been sacrificed 
to idols and from blood . . . .Ó Acts 21:25. See B.A. Robinson, JehovahÕs Witnesses: Opposition to 
Blood Transfusions, http://www.religioustolerance.org/witness5.htm (last visited Dec. 3, 2005). 
 7 Associated JehovahÕs Witnesses for Reform on Blood, Do JehovahÕs Witnesses Really Abstain 
From Blood?, http://www.ajwrb.org/basics/abstain.shtml (last visited Dec. 3, 2005).  
 8 B.A. Robinson, The Church of Christ, Scientist (Christian Science), http://www.religioustolera 
nce.org/cr_sci.htm (last visited Dec. 3, 2005). 
 9 See cases cited infra Part I.A-B. 
 10 See infra Part I.B.  
 11 See infra Part I.A. 
 12 See Jeremy Pomeroy, Reason, Religion, and Avoidable Consequences: When Faith and the 
Duty to Mitigate Collide, 67 N.Y.U. L. REV. 1111, 1145-46 (1992).  
 13 See infra Part II.A-B. 
 14 See infra Part III.A-C.  
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Doctrine in the context of religious conviction. This comment concludes 
that the proposed pre-existing state approach best accomplishes the goals of 
the Avoidable Consequences Doctrine and is consistent with the First 
Amendment. The pre-existing state approach should therefore be applied to 
cases in which a tort victim refuses medical treatment for religious reasons.  

I. BACKGROUND 

When a tortfeasor injures a victim who then refuses medical treatment 
because of religious conviction, courts have typically applied the Avoidable 
Consequences Doctrine. Under this doctrine, recovery of damages is barred 
to the extent that the victim Òcould have avoided [harm] by the use of rea-
sonable effort or expenditure after the commission of the tort.Ó15 Unlike in 
cases of contributory or comparative negligence, courts applying the 
Avoidable Consequences Doctrine look at the behavior of the victim sub-
sequent to the injury.16 A victimÕs unreasonable post-injury behavior does 
not bar recovery completely; it does, however, limit the amount of damages 
that the victim may recover from the tortfeasor.17 This Part examines the 
methods by which courts have applied the Avoidable Consequences Doc-
trine to tort victims who refuse medical treatment on religious grounds. 

A. The “Strictly Objective” Approach 

Under the strictly objective approach, Òreligion may not justify an oth-
erwise unreasonable failure to mitigateÓ damages.18 Courts that apply this 
approach essentially define the reasonable person as one who does not ad-
here to religious teachings that conflict with preservation of life or bodily 
well-being.19 Implicit in this approach is the belief that religious motiva-
tions that place adherence to doctrine above life or bodily well-being are 
unreasonable. Under this approach, the jury does not evaluate, or even con-
sider, the reasonableness of the plaintiffÕs religious belief.20 The jury is in-
structed to weigh the plaintiffÕs mitigation efforts against the Òreasonable 
personÓ standard, where the reasonable person is one who does not hold the 
plaintiffÕs religious convictions.21 
  

 15 RESTATEMENT (SECOND) OF TORTS ¤ 918 (1979). 
 16 See id.  
 17 See id.  
 18 Munn v. Algee, 924 F.2d 568, 574 (5th Cir. 1991). 
 19 Pomeroy, supra note 12, at 1119. 
 20 See id.  
 21 Id. at 1118-19.  
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Courts have applied the strictly objective approach in a number of 
workerÕs compensation cases.22 Courts have also applied the approach oc-
casionally to common law torts, beginning in 1964 with Booth Tank Co. v. 
Symes.23 In that case, the defendant truck driver negligently caused his truck 
to overturn on top of the plaintiffÕs automobile.24 The plaintiff was taken to 
a hospital emergency room, where she received stitches for numerous lac-
erations.25 X-rays revealed compression fractures of two vertebrae and mul-
tiple ribs, but the plaintiff refused Òon religious groundsÓ to be admitted to 
the hospital.26 The plaintiff received no more medical treatment or medica-
tion.27 She sued the defendant for $200,000, for her physical injuries, men-
tal pain and suffering, permanent injury and disability, and loss of earnings 
and earning capacity.28 The court applied the Avoidable Consequences 
Doctrine and instructed the jury that one who is personally injured and fails 
to use ordinary care in procuring timely medical treatment, and whose inju-
ries are rendered worse by reason of such failure, Òcannot recover the in-
creased damages resulting from such failure . . . .Ó29 The court refused a 
specific request to instruct the jury to consider the plaintiffÕs religious con-
victions.30 The jury returned a verdict for the plaintiff for $70,000, rather 
  

 22 See, e.g., Martin v. Indus. Accident CommÕn, 304 P.2d 828 (Cal. Dist. Ct. App. 1956) (death 
compensation denied to family of JehovahÕs Witness who refused blood transfusion following the 
rupturing of his spleen when scaffolding on which he was working collapsed); Indus. CommÕn v. Vigil, 
373 P.2d 308 (Colo. 1962) (employeeÕs refusal to accept surgery because of his religious beliefs did not 
subject employer to greater liability than he would have obtained had the employeeÕs religious faith 
permitted him to undergo surgery); Walter Nashert & Sons v. McCann, 460 P.2d 941 (Okla. 1969) 
(employee who refused, on religious grounds, medication to treat his work-connected heart attacks was 
not entitled to compensation for disability attributable to his failure to accept medical treatment).  
 23 Booth Tank Co. v. Symes, 394 P.2d 493 (Okla. 1964). 
 24 Id. at 495. 
 25 Id. 
 26 Id. The court did not state what religion the plaintiff followed. The facts reveal only that she 
refused to be admitted to the hospital on religious grounds. She was taken home, where she rested on 
her back for six weeks. Her only explanation for refusing treatment was Ò[her] faith and belief.Ó Id. at 
496.  
 27 Id. at 496. 
 28 Id. at 495.  
 29 Booth Tank Co., 394 P.2d at 496. Unlike in the majority of religious conviction cases, it was 
the defendant in this case who argued that it was reversible error for the trial court to fail to instruct the 
jury that the plaintiffÕs religious convictions should be considered. Defendant argued that the plaintiff 
was a member of a religious group that considered human ailments as having no real existence, but as 
illusions of the mind. Id. The defendant apparently believed that if the court had instructed the jury as he 
requested, the damages award would have been lower. The court dismissed the requested instruction 
both because of the courtÕs adherence to an objective approach, and because the defendantÕs assumption 
about plaintiffÕs religious beliefs was not supported by the record, which showed only that the plaintiff 
was averse to medical treatment for religious reasons. Id. 
 30 Id.  
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than the requested $200,000.31 Presumably, the jury concluded that the 
plaintiff would not have endured as much pain and suffering, or permanent 
injury, had she accepted medical treatment, and that it was unreasonable for 
her to refuse the treatment. 

The Appellate Court of Illinois likewise adopted the strictly objective 
approach in Corlett v. Caserta.32 Following complications during a colon 
operation, the defendant surgeon failed to notice for two days that the pa-
tient was bleeding internally.33 When he did discover the bleeding, the sur-
geon advised that the patient receive a blood transfusion, and that failure to 
do so would put the patientÕs life in grave danger.34 The patient, a JehovahÕs 
Witness, refused the transfusion because his religious convictions forbade 
its acceptance.35 The patient died, and his estate sued the surgeon for 
wrongful death.36 The court held that the patientÕs refusal of the transfusion 
did not relieve the defendant of all liability, but the court Òdecline[d] to 
create, for a patient who refuses a reasonable life-saving medical treatment 
because of the patientÕs religious convictions, an exemption from tort prin-
ciples governing mitigation of damages . . . .Ó37  

Under the strictly objective approach, the jury may hear evidence of 
religious motivations for refusing medical treatment, but is told that these 
motivations cannot justify an otherwise unreasonable refusal to mitigate 
damages.38 The jury therefore cannot consider the only possible explanation 
the plaintiff has for refusing life-saving or injury-reducing treatment. Con-
sequently, it is all but certain that the jury in these cases will find the plain-
tiffÕs efforts to mitigate unreasonable. In essence, when a court applies this 
approach, the reasonable person is defined as a person who values his life 
and well-being above adherence to divine command. Such a person sets 
aside his religious convictions if they threaten his physical well-being.  

  

 31 Id. at 495. 
 32 Corlett v. Caserta, 562 N.E.2d 257 (Ill. App. Ct. 1990). 
 33 Id. at 259. 
 34 Id. 
 35 Id. 
 36 Id. at 258. 
 37 Id. at 262. The trial court granted summary judgment to the defendant, reasoning that CorlettÕs 
refusal of blood barred the wrongful death suit. Id. at 260. The appellate court remanded the matter to 
the trial court, in part, so the fact finder could determine what percentage of the total damage award 
should be attributed to CorlettÕs refusal of blood. Id. at 264. 
 38 See supra text accompanying notes 29 and 37.  
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B. The “Case-by-Case” Approach 

Another approach taken by courts in common law tort cases when a 
plaintiff refuses medical treatment for religious reasons is the case-by-case 
approach.39 The difference between this and the strictly objective approach 
is that under the case-by-case approach, a jury is instructed that it may con-
sider the plaintiffÕs religious conviction in assessing his efforts to miti-
gate,40 whereas under the strictly objective approach, the jury is not permit-
ted to consider religious reasons in determining whether the plaintiffÕs 
mitigation efforts were reasonable.41 In both approaches, the court applies 
the reasonable person standard, but under the case-by-case approach, the 
court instructs the jury that the plaintiffÕs religious beliefs are relevant fac-
tors it may consider.42 In doing so, the court essentially allows the jury to 
decide how much significance to give to the plaintiffÕs religiously-
motivated refusal of medical treatment.  

The first case to apply this approach was Lange v. Hoyt.43 In Lange, 
the plaintiff, an eight-year old girl, got off a school bus and started across 
the street for her house.44 An automobile driver negligently struck the girl 
and carried her approximately twenty feet.45 The girlÕs mother, also a plain-
tiff, believed in Christian Science and had raised the girl in the same be-
lief.46 The mother had a medical practitioner administer first aid.47 The girl 
was also given initial treatment at a hospital.48 The mother then took the girl 
home against physiciansÕ advice.49 After nearly a month, the girl was 
treated by a surgeon.50 The defendant claimed that lack of medical treat-
ment for a month aggravated the girlÕs injuries, and that immediate proper 
treatment would have affected a substantial cure, such that the girl would 
have suffered no permanent disability.51  

  

 39 See Pomeroy, supra note 12, at 1119-21.  
 40 See id. at 1119-20.  
 41 See supra Part I.A.  
 42 See Comment, Medical Care, Freedom of Religion, and Mitigation of Damages, 87 YALE L.J. 
1466, 1467-68 (1978) [hereinafter Yale Comment].  
 43 Lange v. Hoyt, 159 A. 575 (Conn. 1932). 
 44 Id. at 576. 
 45 Id. The jury found that the driver Òfailed to give any warning of the approach of her automobile 
by horn or other signal, failed to keep a proper lookout, failed to apply her brakes or reduce the speed of 
her car prior to the collision, and failed to have her vehicle under reasonable control.Ó Id.  
 46 Id.  
 47 Id. 
 48 Id. 
 49 Lange, 159 A. at 576. 
 50 Id. at 576-77.  
 51 Id. at 577.  



File: 5 Loomis.doc Created on: 12/14/06 4:44 PM Last Printed: 12/23/06 1:33 PM 

2007] RELIGION AND THE AVOIDABLE CONSEQUENCES DOCTRINE 479 

The trial court instructed the jury that Òthe conduct of both plaintiffs 
with reference to the presence or absence of reasonable care was to be 
judged in the light of all the surrounding circumstances including whatever 
belief as to methods of treatment the jury might have found they conscien-
tiously held.Ó52 The state appellate court found no error in this instruction.53 
The court noted that the test of plaintiffsÕ conduct was one of reasonable 
care and could not be made to depend on idiosyncrasies of personal belief, 
but Òcourts cannot disregard [Christian Science] theories as to proper cura-
tive methods held by a large number of reasonable and intelligent people.Ó54 

The case-by-case approach was again applied in a case in which a 
Christian Scientist was negligently injured in Christiansen v. Hollings.55 
Hollings negligently parked his car on the side of a busy street and opened 
his door to get out just as ChristiansenÕs car was approaching.56 Christian-
senÕs car struck HollingsÕ door, causing Christiansen to be thrown forward, 
hitting his stomach against the steering wheel.57 His employerÕs physician 
initially examined and treated Christiansen.58 After nearly a week, Chris-
tiansenÕs wife informed the physician that his services were no longer de-
sired, and that she was going to have a Christian Science practitioner treat 
her husband.59 The Christian Science practitioner treated Christiansen until 
his death five days later of conditions aggravated or alighted by the blow to 
his stomach.60 ChristiansenÕs wife sued Hollings for wrongful death.61 The 
trial court instructed the jury that in considering whether Christiansen acted 
reasonably in mitigating his damages, they were entitled to consider his 
conduct in light of his belief in the Christian Science Church.62 The appel-
late court found that there was no error in this instruction; an injured person 
  

 52 Id. 
 53 Id. at 578.  
 54 Id. at 578. 
 55 Christiansen v. Hollings, 112 P.2d 723 (Cal. Dist. Ct. App. 1941). 
 56 Id. at 725. 
 57 Id. 
 58 Id. 
 59 Id. 
 60 Id. at 725-26. 
 61 Christiansen, 112 P.2d at 725.  
 62 Id. at 729 (Ò[A] person injured through the negligence of another has the duty to use ordinary 
and reasonable diligence in caring for his injuries and reasonable means to prevent aggravation of them 
and to effect a recovery. Such person is not required, however, to rely on a particular kind of treatment 
but such treatment as a reasonably prudent person might under all the circumstances have chosen. In 
determining whether Christiansen did act as a reasonably prudent person might have acted under the 
circumstances, you are entitled to consider, with all the other evidence, his conduct in the light of any 
conscientious belief in methods of treatment held by him, such as his belief in the doctrines of the 
Christian Science Church or healing by prayer and the extent to which he acted in accordance with such 
belief.Ó). 
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must use reasonable diligence in caring for his injuries, but what is reason-
able depended on all the circumstances of the case, including the victimÕs 
belief in Christian Science.63  

Both Lange and Christiansen are cases in which a believer in the 
Christian Science faith chose religious curative methods over recommended 
medical treatment.64 The appellate courts in both cases approved of instruc-
tions allowing juries to consider the victimsÕ belief in Christian Science in 
determining whether the victim acted reasonably in mitigating damages.65 
Moreover, both courts noted that courts in general should not disregard the 
beliefs in Christian Science curative methods, which are held by a large 
number of people.66 In recent years, the application of the case-by-case ap-
proach has expanded: it is not only applied to cases in which victims 
choose spiritual treatment over typical medical treatment, but also when 
victims forego a specific type of recommended medical treatment alto-
gether (typically, a blood transfusion) because they are forbidden to accept 
such treatment by their religious convictions.67  

This was the scenario facing the Fifth Circuit in Munn v. Algee.68 
While driving, Algee negligently collided with MunnÕs vehicle.69 MunnÕs 
wife, a passenger in MunnÕs car, was transported to a hospital, where phy-
sicians identified a number of injuries, including a lacerated chest artery.70 
Mrs. Munn informed the doctors that she would not accept a blood transfu-
sion because she was a JehovahÕs Witness.71 Doctors later sought permis-
sion from Munn to perform the transfusion on his wife, but he also re-
fused.72 Mrs. Munn died from a loss of blood caused by her injuries, and 
Munn sued Algee for both his and his wifeÕs physical injuries and for his 
wifeÕs wrongful death.73 At trial, the court admitted testimony about 
MunnÕs religious beliefs74 and applied the case-by-case approach, allowing 
the jury to consider the MunnsÕ religious convictions among all other cir-
cumstances to determine if their mitigation efforts were reasonable.75 The 

  

 63 Id. at 730. 
 64 Lange, 159 A. at 576; Christiansen, 112 P.2d at 725. 
 65 See supra text accompanying notes 53 and 63.  
 66 See supra text accompanying note 54; Christiansen, 112 P.2d at 730. 
 67 See infra notes 78, 84, and accompanying text.  
 68 Munn v. Algee, 924 F.2d 568 (5th Cir. 1991) (applying Mississippi law).  
 69 Id. at 570. 
 70 Id. at 570-71. 
 71 Id. at 571. 
 72 Id. 
 73 Id. 
 74 Munn, 924 F.2d at 571.  
 75 Id. at 578 (instructing the jury Ò[i]n determining whether or not Elaine MunnÕs decision to 
refuse the blood transfusion was unreasonable, you may consider that the blood transfusions were 
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jury returned a verdict of $10,653.11 for Mr. and Mrs. MunnÕs medical 
expenses and $10,000 for Mrs. MunnÕs pain and suffering.76 It concluded 
that Mrs. Munn would not have died if she had accepted the transfusion and 
awarded nothing to the wrongful death beneficiaries.77 The Fifth Circuit 
affirmed that the jury instruction, applying the case-by-case approach, was 
a correct application of Mississippi law.78 

The case-by-case approach was applied in Williams v. Bright,79 the 
facts of which were described in the Introduction. Following the accident, 
the plaintiff refused recommended surgeries because the blood transfusions 
they would necessarily entail were prohibited by the tenets she followed as 
a JehovahÕs Witness.80 Because she refused the surgeries, her own expert 
witnesses testified that she would be wheelchair-bound for life, but would 
likely have led a near normal life had she accepted the surgeries.81 In in-
structing the jury about mitigation of damages, the court applied a Òreason-
able believerÓ approach,82 asking the jury to determine if the plaintiff acted 
as a reasonable JehovahÕs Witness.83 The appellate court held that this in-
struction was in error and instead adopted a case-by-case approach, substi-
tuting the following jury instruction:  

In considering whether the plaintiff acted as a reasonably prudent person, you may consider 
the plaintiffÕs testimony that she is a believer in the JehovahÕs Witness faith, and that as an 
adherent of that faith, she cannot accept any medical treatment which requires a blood trans-
fusion. I charge you that such belief is a factor for you to consider, together with all the other 
evidence you have heard, in determining whether the plaintiff acted reasonably in caring for 
her injuries, keeping in mind, however, that the overriding test is whether the plaintiff acted 
as a reasonably prudent person, under all the circumstances confronting her.84 

To a court applying the case-by-case approach, a reasonable person is 
expected to be motivated by secular concerns as well as religious convic-
  

medically recommended. But, you may also consider her religious beliefs and related teachings, to-
gether with the known risks of blood transfusions, if you find that to be a factor in her decision.Ó). 
 76 Id. at 571.  
 77 Id. 
 78 Id. at 578. Though the Fifth Circuit accepted the case-by-case approach as a correct application 
of Mississippi law, it expressed its preference for the strictly objective approach. See id. at 574-75. 
 79 Williams v. Bright, 658 N.Y.S.2d 910 (N.Y. App. Div. 1997). 
 80 Id. at 912. 
 81 Id. 
 82 See infra Part I.C. 
 83 Williams, 658 N.Y.S.2d at 912 (ÒYou have to accept as a given that the dictates of her religion 
forbid blood transfusions. And so you have to determine . . . whether she . . . acted reasonably as a 
Jehovah’s Witness in refusing surgery which would involve blood transfusions . . . . [W]as it reasonable 
for her given her beliefs, without questioning the validity or the propriety of her beliefs?Ó) (third omis-
sion added). 
 84 Id. at 915-16. 
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tions, should the plaintiff hold them.85 The strictly objective approach de-
fined the reasonable person as one who sets aside religious conviction if it 
conflicts with secular concern for physical well-being;86 the case-by-case 
approach, on the other hand, allows the jury to decide what a reasonable 
person would do when facing such a conflict.87 The jury may or may not 
decide that the plaintiff acted reasonably by choosing to give more weight 
to her concern for following divine command. The jury is thus given much 
more discretion regarding religious motivations under the case-by-case 
approach than under the strictly objective approach.  

C. The “Reasonable Believer” Approach 

Jeremy Pomeroy has proposed a third approach, purporting to give 
more weight to religiously motivated refusal of mitigation than under either 
the strictly objective or case-by-case approaches.88 Under this reasonable 
believer approach, the reasonable person is posited by the court as a sincere 
believer and adherent of the religious convictions that the plaintiff alleges 
motivated her conduct.89 The court directs the jury to Òembrace as fully as 
possible the victimÕs religious perspective.Ó90 Specifically, the court in-
structs the jury to engage in a three-part inquiry: Ò(1) what religious tenets 
avowedly motivated the plaintiffÕs failure to mitigate damages?; (2) did the 
plaintiff sincerely believe in these tenets?; and (3) would a reasonable ad-
herent of such sincerely held tenets have acted as the plaintiff did?Ó91 

The Òreasonable believerÓ approach has yet to be successfully applied 
at the trial level and sustained at the appellate level. The trial court in Wil-
liams v. Bright applied an approximation of the reasonable believer ap-
proach.92 The court directed the jury to accept as a given the dictates of the 
plaintiffÕs religion (JehovahÕs Witness) that forbid blood transfusions, and 
to determine whether the victim Òacted reasonably as a JehovahÕs Witness 
in refusing surgery that would involve blood transfusions.Ó93 The appellate 
court, however, found that the correct instruction should apply the case-by-
case approach.94 Rather than asking the jury to embrace the perspective of a 
  

 85 See, e.g., id.  
 86 See supra Part I.A.  
 87 See, e.g., supra note 83 and accompanying text. 
 88 See Pomeroy, supra note 12, at 1145-46.  
 89 Id. at 1145.  
 90 Id. 
 91 Id. at 1145-46.  
 92 See supra note 62.  
 93 Williams v. Bright, 658 N.Y.S.2d 910, 912 (N.Y. App. Div. 1997) (emphasis omitted).  
 94 Id. at 915-16.  
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JehovahÕs Witness, the court allowed the jury to consider the plaintiffÕs 
testimony that she is a believer of the JehovahÕs Witness faith, and that as 
such, she cannot accept a blood transfusion.95 The overriding test was 
Òwhether the plaintiff acted as a reasonably prudent person, under all the 
circumstances confronting her.Ó96 To this AuthorÕs knowledge, no final 
judgment has yet adopted the Òreasonable believerÓ approach.  

II. RELIGIOUS CONVICTION AS A PRE-EXISTING STATE  

Though there are differences between the three approaches described 
above, all three share a common assumption: that the Avoidable Conse-
quences Doctrine should be applied, in some way or other, in cases where a 
plaintiff declines medical treatment for religious reasons.97 Because the 
Avoidable Consequences Doctrine is only applied to actions taken by the 
plaintiff subsequent to the tort, these courts assume that choosing to follow 
oneÕs religious conviction is a decision made after the tort occurs.98 This 
assumption should not go unquestioned. This Part takes a close look at the 
purported purposes of the Avoidable Consequences Doctrine in order to 
determine if religious conviction should be treated as a post-tort decision, 
and therefore subject to the duty to mitigate, or as a pre-existing state, and 
therefore, like an eggshell skull, not subject to the duty to mitigate.  

A. Fairness/Causation as the Purpose of the Avoidable Consequences 
Doctrine 

The Avoidable Consequences Doctrine has traditionally been justified 
in terms of fairness.99 It is considered unfair for the court to hold the defen-
dant liable for injuries that the plaintiff could have reasonably prevented, 
either by action or inaction. This justification is based on the idea that it is 
only fair to hold the defendant liable for the injuries he has caused. Causa-

  

 95 Id.  
 96 Id. at 916. 
 97 See supra Part I. 
 98 See supra Part I.A-B.  
 99 See, e.g., Gilbert v. Kennedy, 22 Mich. 117 (1871) (holding that a party aggrieved by a trespass 
will not be allowed to recover damages resulting from his failure to exercise good faith and fair dealing 
in preventing them); Colvin v. John Powell & Co., 77 N.W.2d 900, 914 (Neb. 1956) (stating that Òrules 
for ascertaining the amount of compensation to be awarded are formed with reference to the just rights 
of both parties, and the standard fixed for estimating damages ought to be determined, not only by what 
might be right for plaintiff to receive in order to afford just compensation, but also by what is just to 
compel defendant to payÓ).  
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tion establishes a relationship between the plaintiff and the defendant.100 
ÒThe plaintiffÕs right to be free of wrongful interferences with [her] person 
and property is correlative to the duty on the defendant to abstain from such 
interferences.Ó101 Thus, causation particularizes the plaintiffÕs harm to the 
defendantÕs wrongdoing: they are the doer and sufferer of the same harm, 
or part of the same Òcausal nexus.Ó102 This causal relationship allows the 
plaintiff to shift some or all of her costs to the defendant.103 The defendant, 
therefore, should only be responsible for the costs of the harm the plaintiff 
suffered while the causal nexus between them existed.  

1. Intervening Causation 

To determine if the defendant is responsible for the costs of plaintiffÕs 
religious refusal of medical treatment, it must be determined whether the 
causal nexus between the plaintiff and the defendant still exists after the 
plaintiff refuses the treatment. According to Michael Moore, the causal 
nexus between a plaintiff and a defendant, once created, does not extend 
across certain intervening events, including deliberate human interven-
tion.104 These events break the Òcausal chainÓ that began with the defen-
dantÕs wrongdoing.105 A break in the causal chain means that the defendant 
is no longer linked to the plaintiff with respect to harm suffered by the 
plaintiff after the break, and the plaintiff cannot shift that portion of her 
costs to the defendant.106  

A crucial element of MooreÕs intervening causation doctrine is, of 
course, that the intervening cause must intervene.107 Intervening causes 
therefore cannot be events that predate the defendantÕs wrongdoing, or 
states that are in existence when the defendant acts.108 Moore asserts that 

  

 100 See Ernest J. Weinrib, Causation and Wrongdoing, 63 CHI.-KENT L. REV. 407, 411-12 (1987).  
 101 Id. at 430.  
 102 See id. at 414-15. 
 103 See id. at 412. 
 104 Michael S. Moore, The Metaphysics of Causal Intervention, 88 CAL. L. REV. 827, 827 (2000).  
 105 Id.  
 106 Legal doctrines of intervening causation, including MooreÕs, are sometimes considered to be 
part of the issue of proximate causation (the other part being remoteness issues, such as foreseeability), 
sometimes considered to be all of the issue of proximate causation, and sometimes considered to occupy 
the entire field of causation, not just proximate causation. See id. at 831-32. This comment adopts the 
second view, such that a break in the causal chain is determinative of the issue of proximate causation, 
without consideration of foreseeability or other remoteness issues.  
 107 Id. at 832.  
 108 Id. 
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there are three kinds of chain-breakers,109 but only one of his three may 
possibly fit the scenarios at issue in this comment: voluntary human ac-
tions. The argument that causation precludes the plaintiff from recovering 
for religiously-motivated refusals of medical treatment implies that the 
plaintiffÕs refusal is an intervening human action. The timeline under such 
an argument is as follows: the defendant acts wrongfully, establishing a 
causal chain; the plaintiff refuses medical treatment, making a free, deliber-
ate choice that breaks the causal chain; the plaintiff suffers a certain level of 
harm that she would not have suffered had she not broken the chain, and 
she is therefore responsible for the cost of that harm.  

Under MooreÕs theory of intervening causation, however, the plain-
tiffÕs refusal of medical treatment for religious reasons is not an intervening 
voluntary human action.110 In MooreÕs terms, the refusal is not Òvolun-
tary.Ó111 The plaintiff in such a situation is not making a Òfree, unpressured 
choice.Ó112 There are numerous factors that can erode a plaintiffÕs ability to 
act freely, including threats of serious bodily harm, damage to property, and 
strong emotions.113 Emotions such as fear, provoked anger, and addictive 
cravings can incapacitate an intervenor, rendering her choice nonvolun-
tary.114 Certainly, religious conviction falls under the category of Òstrong 
emotion,Ó and choices made because of it, if considered events at all, 
should be considered nonvoluntary under MooreÕs theory. ÒNonvoluntary 
actions are incapable of breaking the causal chain[] . . . .Ó115 The defendant 
is still responsible for the costs of the plaintiffÕs harm suffered after she has 
refused treatment, motivated by strong emotion. 

It is not certain, moreover, that choices made because of religious 
conviction should even be considered events at all. Moore draws a distinct 
line between events (which are capable of being intervening causes) and 
states (which are incapable of being intervening causes).116 A state that ex-
ists prior to defendantÕs action cannot possibly intervene.117 Moore includes 
religious conviction in his sample list of states that cannot be intervening 
causes:  
  

 109 Id. at 839. The three chain-breakers are voluntary human actions, abnormal natural events, and 
intervening preemptive causes (e.g., a negligently set fire that would have destroyed plaintiffÕs house if 
it were still standing is preempted by defendantÕs negligently set fire that reached plaintiffÕs house first 
and destroyed it). Id. at 839-46.  
 110 See Moore, supra note 104, at 842-43. 
 111 Id. at 843. 
 112 Id. at 842. 
 113 Id. at 842-43. 
 114 Id. at 843. 
 115 Id. 
 116 See Moore, supra note 104, at 833. 
 117 Id. at 832.  
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No matter how abnormally or unforeseeably a person may be thin-skulled, a bleeder, an epi-
leptic, a religiously scrupled person, or otherwise predisposed to injury, a defendant will be 
held to have caused the extensive injuries resulting from his normally harmless actions. The 
onset of the peculiar vulnerabilities of the victim, and the existence of those vulnerabilities at 
the time of the defendantÕs action, do not intervene between defendantÕs action and the 
harm.118 

Under MooreÕs theory, religious conviction is the same in this context 
as a thin skull, and should be treated as a pre-existing state.119 

The majority of courts, however, have treated refusals of medical 
treatment as free deliberate choices, whether under the objective or case-
by-case approach.120 The approaches differ only in the level of considera-
tion that a jury is allowed to give to the plaintiffÕs religious motivations for 
the refusal of medical treatment.121 All these approaches treat faith-inspired 
decisions the same as voluntary human actions.122 Essentially, the plaintiff 
should choose by reasonably weighing alternatives: is it better to accept 
treatment or not accept treatment? A court applying the strictly objective 
approach prevents the jury from giving any weight to religious beliefs the 
plaintiff considered in the weighing of alternatives.123 A court applying the 
case-by-case approach allows, but does not require, a jury to give weight to 
religious beliefs in the weighing.124 The reasonable believer approach 
should, theoretically, give the most weight to religious beliefs by heavily 
encouraging the jury to give weight to the plaintiffÕs religious convic-
tions,125 even if the jury would not be so inclined under either of the other 
two approaches.  

Considering religious beliefs as part of a weighing of the alternatives 
in a rational decision is inconsistent with MooreÕs theory of intervening 
causation. Furthermore, it is inconsistent with the way that religion has 
come to be understood in modern religious philosophy.126 The work of 
some modern religious philosophers and psychologists suggests that this 
  

 118 Id. at 833 (emphasis added).  
 119 One British criminal case explicitly placed a JehovahÕs WitnessÕs refusal of a blood transfusion 
under the eggshell skull doctrine. In Regina v. Blaue, [1975] 1 W.L.R. 1411, the defendant stabbed the 
victim four times. The victim refused a blood transfusion on the grounds that it was contrary to her 
belief as a JehovahÕs Witness. Though the prosecution admitted that she would have lived had she 
received the transfusion, the court found the defendant guilty of manslaughter. The court stated that the 
victimÕs refusal of the blood transfusion Òdid not break the causal connection between the act and 
death.Ó Id. at 1416. 
 120 See supra Part I.A-B. 
 121 See supra Part I. 
 122 See supra Part I. 
 123 See supra Part I.A.  
 124 See supra Part I.B.  
 125 See supra Part I.C. 
 126 See infra Part II.A.2. 
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choice should not be treated as a deliberate decision subsequent to the ini-
tial injury.127 Rather, religious belief should be treated as a pre-existing 
state, just as Moore suggests.128 

2. Faith and Reason in 18th-19th Century Religious Philosophy 

Modern religious philosophers have sought to describe the essence of 
religion and how it co-exists with reason.129 The modern understanding of 
the relationship between religious faith and reason grants each its own 
autonomous domain.130 This dichotomy began with the work of Immanuel 
Kant. Kant perceived a division between knowledge and morality, which he 
described in two of his most often-read works: Critique of Pure Reason, 
and Critique of Practical Reason.131 In Critique of Pure Reason, Kant de-
scribed human cognition as divided into two aspects: sensibility and under-
standing.132 Through sensibility, the content of knowledge is supplied by 
sensory experience; through understanding, the structure of knowledge is 
supplied by the mind.133 The mind plays an active role in the formation of 
knowledge by imposing certain categories, so that what a person knows has 
been organized by the mindÕs built-in categories of understanding.134 Con-
cepts, therefore, are objects given by means of sensibility, but thought 
through understanding.135 Kant asserted that the categories of the mind are 
capable of knowing the formal sciences of logic and mathematics; however, 
application of the categories is completely inappropriate in the search for 
metaphysical knowledge.136 In fact, Kant thought there were no means of 
cognizing metaphysics, including religious knowledge, which lies beyond 

  

 127 See infra Part II.A.2. 
 128 See Moore, supra note 104, at 833.  
 129 See infra notes 131, 152, 174, 184, and accompanying text.  
 130 Jerry H. Gill, Faith Not without Reason: Kant, Kierkegaard and Religious Belief, in KANT AND 

KIERKEGAARD ON RELIGION 55, 60 (D.Z. Phillips & Timothy Tessin eds., 2000).  
 131 See IMMANUEL KANT, CRITIQUE OF PURE REASON 135 (Paul Guyer & Allen W. Wood trans. 
and eds., Cambridge University Press 1998) (1781) [hereinafter KANT, CRITIQUE OF PURE REASON]; 
IMMANUEL KANT, CRITIQUE OF PRACTICAL REASON 136 (Lewis White Beck, trans., Macmillan PublÕg 
Co. 1956) (1788) [hereinafter KANT, CRITIQUE OF PRACTICAL REASON]. 
 132 KANT, CRITIQUE OF PURE REASON, supra note 131, at 135.  
 133 Gill, supra note 130, at 56. Gill uses the English words ÒcontentÓ and Òform,Ó rather than 
ÒsensibilityÓ and Òunderstanding.Ó  
 134 Id. 
 135 KANT, CRITIQUE OF PURE REASON, supra note 131, at 155. 
 136 Gill, supra note 130, at 56.  
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the structure of the mind.137 This prohibition cleared the way for what Kant 
considered the proper understanding of religious faith: it is completely 
apart from sensibility and understanding.138 

In Critique of Practical Reason, Kant distinguished ethical reasoning 
from the type of knowledge-seeking that he had previously described in 
Critique of Pure Reason.139 Instead of seeking understanding, ethical rea-
soning seeks moral action.140 While knowledge is regulated by categories of 
the mind, ethical reasoning is predicated on KantÕs categorical imperative 
of duty:141 ÒMan . . . is an end-in-himself, i.e., he is never to be used merely 
as a means for someone (even for God) without at the same time being 
himself an end.Ó142 Further, everyone is governed by a command or moral 
law to do the right thing, and all decisions and actions should be judged 
solely on the basis of whether or not they were made in response to this 
command.143  

The two Critiques, when read together, reveal that Kant drew a dis-
tinct line between pure reason (or knowledge) and practical reason (or mo-
rality).144 While humans have knowledge as a result of their sensory percep-
tions, morality comes into being without any data from the senses or Òfrom 
the whole compass of the theoretical use of reason.Ó145 KantÕs account of 
religious faith fits nicely into this dichotomy of knowledge and morality. 
Religious thinkers had previously put faith in the realm of knowledge, de-
scribing it as the mindÕs assent through knowledge to a set of specific be-
liefs about ultimate reality.146 This left faith open to criticism from logic and 
science, which were also part of the realm of knowledge.147 By putting faith 
in the realm of morality apart from knowledge, Kant redirected the focus of 
faith away from scientific understanding and towards moral activity.148 In 
doing so, Kant espoused that the sensory perceptions and categories of the 
mind that are the sources of knowledge and reason are not, and can not be, 

  

 137 Id. See KANT, CRITIQUE OF PURE REASON, supra note 131, at 673-74, describing Òexistence of 
God,Ó among other things, as concerning only practical reason, as opposed to pure reason, which uses 
the categories of the mind. 
 138 Gill, supra note 130, at 56.  
 139 See id. at 57. 
 140 Id.  
 141 Id. 
 142 KANT, CRITIQUE OF PRACTICAL REASON, supra note 131, at 136. 
 143 Gill, supra note 130, at 57. 
 144 Id.  
 145 KANT, CRITIQUE OF PRACTICAL REASON, supra note 131, at 44. 
 146 Gill, supra note 130, at 57. 
 147 Id.  
 148 Id. 
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the sources of religious faith.149 Under KantÕs dichotomy, religious faith 
does not interact with reason.150 It is continually motivated by a moral im-
perative, not by cognitive thought or reason.151 Thus, the religious believer 
who is tortiously injured does not (and cannot) invoke reason to decide 
whether to accept medical treatment; she is motivated simply to follow her 
divine command, which she believes is the moral thing to do.  

G.W.F. Hegel developed a similar idea, though he described a dichot-
omy between faith (instead of KantÕs morality) and reason (instead of 
KantÕs knowledge), in his lectures on religion at the University of Berlin 
from 1818-1831.152 Hegel conceived a human spirit or mind153 existing in 
three spheres: the objective spirit, the subjective spirit, and the absolute 
spirit.154 The objective spirit is the sphere of politics, economics, and the 
institutions of a society; the subjective spirit is the sphere of Òprivate and 
individual interests and concerns of life.Ó155 The absolute spirit, which 
Hegel considered the most important of the three, is the sphere of art, phi-
losophy, and religion.156 Unlike the content of the objective and the subjec-
tive spirits, the content of the absolute spirit outlives the human being.157 

In the absolute spirit, religion played a unique role in HegelÕs philoso-
phy. Hegel considered religion to be a part of manÕs essential nature.158 
Even if a person does not act on his religion, Hegel considered him to still 
have it, if only in the form of fear of religion, yearning for it, or hatred to-
wards it.159 Hegel wrote that it is not the role of religious philosophy to cre-
ate religion in anyone, for it is already an inherent part of every person.160 
Its existence is Òpresupposed as forming what is fundamental in every 
one.Ó161 In fact, no outside influence can create religion.162 Religion is in-

  

 149 See id.  
 150 See KANT, CRITIQUE OF PURE REASON, supra note 131, at 673-74. 
 151 See Gill, supra note 130, at 57.  
 152 J. Glenn Gray, Foreword to G.W.F. HEGEL, ON ART, RELIGION, AND PHILOSOPHY: 
INTRODUCTORY LECTURES TO THE REALM OF ABSOLUTE SPIRIT 5 (J. Glenn Gray ed., Harper & Row 
1970). 
 153 The German word Hegel used was Geist, which can be translated as both ÒmindÓ and Òspirit.Ó 
Id. at 3. 
 154 See id.  
 155 Id.  
 156 Id.  
 157 Id. at 3-4.  
 158 G.W.F. HEGEL, ON ART, RELIGION, AND PHILOSOPHY: INTRODUCTORY LECTURES TO THE 

REALM OF ABSOLUTE SPIRIT 131 (J. Glenn Gray ed., Harper & Row 1970). 
 159 Id. at 132. 
 160 Id. at 131.  
 161 Id.  
 162 Id.  
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stead awakened in the heart.163 Such awakening is the universal destiny of 
the spirit.164 The role of knowledge is not creation of faith, therefore, but 
discovery. Knowledge is to simply Òknow religion as something which 
already exists.Ó165 

Because knowledge can do no more than ÒknowÓ a personÕs pre-
existing religion, Hegel described a severance between religion and what he 
called Òfree worldly consciousness.Ó166 Like Kant, Hegel conceived of relig-
ion and consciousness as being separate conditions.167 Religion, or manÕs 
relation to God, Òis not to be brought over into [the sphere] of thought.Ó168 
A religious believer (or, to use HegelÕs term, a Ògodly manÓ) does not ar-
rive at his faith through cognitive thought or reason: 

Faith is . . . presupposed as existing irrespective of, and without opposition to, anything else. 
To believe in God is thus in its simplicity something different from that where a man, with 
reflection and with the consciousness that something else stands opposed to this faith, says, 
ÒI believe in God.Ó Here the need of justification, of inference, of controversy, has already 
come in. Now that religion of the simple, godly man is not kept shut off and divided from the 
rest of his existence and life, but, on the contrary, it breathes its influence over all his feel-
ings and actions, and his consciousness brings all the aims and objects of his worldly life 
into relation to God, as to its infinite and ultimate source.169  

Under HegelÕs realms of spirit, if a person has a seriously-held relig-
ious belief, the belief did not originate in reason or cognitive thought, but 
was discovered.170 Once discovered, it is not kept separate from the rest of 
the believerÕs life.171 The religious belief influences all his thoughts, ac-
tions, and decisions.172 Thus, under HegelÕs scheme, the JehovahÕs Witness 
who sincerely believes that accepting a blood transfusion is a grave sin has 
always had that conviction, even if not always aware of it.173 That convic-
tion does, and moreover, must, affect his decisions to accept medical treat-
ment following bodily injury caused by a tortfeasor, whether or not mitiga-
tion of damages is required by the tort system.  

  

 163 Id.  
 164 HEGEL, supra note 158, at 131.  
 165 Id. at 132. 
 166 Id. at 133.  
 167 Id. 
 168 Id. at 174. 
 169 Id. at 133-34. 
 170 See HEGEL, supra note 158, at 132.  
 171 See id. at 133-34.  
 172 See id.  
 173 HegelÕs approach does not imply, however, that the believer has always recognized the belief. 
Presumably, a person who was formerly non-religious or who held a different religious belief had not 
yet discovered the sincerely-held religious belief he now holds.  
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Like Kant and Hegel, Soren Kierkegaard held that matters of religious 
faith lie outside the range of a personÕs cognitive capabilities.174 Kierke-
gaard advocated a complete dichotomy between knowledge and faith, per-
ceiving religion in a realm of feelings and morality.175 He believed that a 
personÕs relationship to Òeternal truthÓ is in no way dependent on empirical 
reason or speculative philosophy because it is Òstrictly a matter of personal 
commitment and faithfulness in living, not cognitive activity.Ó176 

Kierkegaard thought that reason alone cannot know eternal truth; truth 
can be obtained only through faith.177 A person is unable to receive truth 
unless God supplies faith, the Òcondition of receptivity.Ó178 Like Kant, 
Kierkegaard concluded that reason has built-in limits, beyond which it can-
not lead a person towards an understanding of reality.179 When a dilemma 
of thought arises, resolution can be had only if reason Òadmit[s] its limita-
tions and set[s] itself aside to make room for faith.Ó180  

The above illustrates that although Kant, Hegel, and Kierkegaard had 
different descriptions of faith and reason, they all shared a belief that the 
two are completely separate. This is the basic modern understanding of the 
interaction between faith and reason: Ò[T]he ÔmodernÕ understanding of the 
relationship between reason and faith [is] one which avoids the more tradi-
tional conflicts between them by granting to each its own domain. Each is 
autonomous in its appropriate arena and neither can interfere in the busi-
ness of the other.Ó181 Thus, when the religious believer is injured and is 
faced with the choice of accepting or refusing a medical treatment that his 
faith does not allow, reason does not cross the boundary between the two 
realms to take over the decision. According to the philosophy of Kant, 
Hegel, and Kierkegaard, this would be an improper and impossible occur-
rence.182  

  

 174 Gill, supra note 130, at 55.  
 175 Id. at 57. 
 176 Id. at 60 (describing KierkegaardÕs Concluding Unscientific Postscript). 
 177 Id. at 58-59. 
 178 Id. 
 179 Id. at 59 (summarizing ch. 2 of KierkegaardÕs Philosophical Fragments). 
 180 Gill, supra note 130, at 59 (referencing ch. 3 app.). 
 181 Id. at 60.  
 182 If someone defied his declared faith and accepted treatment to mitigate damages, Kant, Hegel, 
and Kierkegaard would presumably hold that the declared faith was not the true faith of the believer. 
The believer was simply incorrect about having discovered his true faith. For more on religious conver-
sion and misinterpretation of religious faith, see infra Part III.D.  
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3. Williams JamesÕ View of the Relationship Between Religion and 
Reason 

In his work The Varieties of Religious Experiences,183 William James 
also explored the relationship between faith and reason.184 Unlike Kant, 
Hegel, and Kierkegaard, James did not write about a philosophical dichot-
omy between the two. Instead, he spoke about the psychological relation-
ship between the individual and his or her religion.185 James defined the 
individualÕs religious attitude as the belief that there is an unseen order, and 
as the human adjustment to that order.186  

Like Kant, Hegel, and Kierkegaard, James described a distinctly relig-
ious sphere of experience that reason does not reach.187 Many religious per-
sons possess the objects of their belief in the form of quasi-sensible reali-
ties, not as conceptions that the intellect accepts as true.188 James thought 
these quasi-sensible realities, or feelings of reality in religious life, to be 
more of a sensation than an intellectual operation.189 James compared the 
sensation to the attitude of lovers.190 Just as a lover is continuously haunted 
by the sense of the other being in the world, even when his attention is 
drawn to other matters, a religious believer realizes intangible beings with 
an intensity like a hallucination.191 

Because religion is felt as a sensation instead of conceived through 
logic, the religious feelings that result are much more convincing to the 
person than knowledge established by logic ever can be.192 For the person 
who has religious feelings, they are regarded as truth. An external source of 
reason, no matter how logical, cannot change this truth: Ò[I]f you . . . have 
[religious feelings], and have them at all strongly, the probability is that 
you cannot help regarding them as genuine perceptions of truth, as revela-
tions of a kind of reality which no adverse argument, however unanswer-
able by you in words, can expel from your belief.Ó193 To James, religious 
feelings are untouchable by reason. James saw manÕs whole mental life as 
  

 183 WILLIAM JAMES, THE VARIETIES OF RELIGIOUS EXPERIENCE: A STUDY IN HUMAN NATURE 
(Modern Library 1994) (1902). 
 184 This work is based on a series of twenty talks James delivered at the prestigious Gifford Lec-
tures on Natural Religion at the University of Edinburgh in 1901 and 1902. Id. at vii.  
 185 See id. at 83-84. 
 186 Id. at 61. 
 187 See id. at 73.  
 188 Id.  
 189 JAMES, supra note 183, at 74. 
 190 Id. at 83. 
 191 Id.  
 192 Id.  
 193 Id.  
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consisting of a part that comes from learning and science, and a part that is 
quite separate from learning and science and which man inwardly fol-
lows.194 The part of which reason can give an account, the part derived from 
learning and science, is Òrelatively superficial.Ó195 Reason cannot convince 
or convert a personÕs religious feelings if that personÕs intuitions are op-
posed to its rational conclusions.196 

Thus, James saw a personÕs mental life as having multiple levels. 
Somewhere below the superficial level with which rationalism can interact 
is the level where religious feeling presides: ÒIf you have [religious] intui-
tions at all, they come from a deeper level of your nature than the loqua-
cious level which rationalism inhabits.Ó197 In fact, religion is on such a deep 
level of the psyche that James concluded it is a biological as well as a psy-
chological condition.198 Indeed, James stated that religion should be classed 
among the Òmost important biological functions of mankind.Ó199 

Under JamesÕ scheme, the belief that a medical treatment is a sin ex-
ists at a level of the psyche that reason cannot touch.200 This means that no 
matter what rational arguments are presented (sustaining life, physical well-
being, fairness, etc.), they cannot possibly change a sincerely-held religious 
belief. Thus, asking a religious person to go against his or her beliefs in the 
wake of an accident is not only unfair, but futile. He or she cannot and will 
not forego that belief in order to avoid a particular consequence. 

If reason is unable to change religious beliefs after an accident, then 
refusal of medical treatment, made in accordance with those beliefs, cannot 
be considered a new rational choice made after a tort. The plaintiff simply 
continues to act, motivated by the conviction that she holds and which rea-
son cannot change. Therefore, the plaintiffÕs religious conviction must be 
treated as a pre-existing state.  

4. Religious Conviction as Analogous to an ÒEggshell SkullÓ  

Because religious conviction is a pre-existing state, courts should treat 
religious conviction analogously to physical and psychological conditions 
under the eggshell skull doctrine.201 The eggshell skull doctrine asserts that 
a tortfeasor is liable for the full extent of the injuries that his wrongful ac-
  

 194 Id. at 84.  
 195 JAMES, supra note 183, at 84.  
 196 Id. 
 197 Id. 
 198 Id. at 550.  
 199 Id.  
 200 See id. at 84.  
 201 Also referred to as the Òthin skullÓ doctrine. 



File: 5 Loomis.doc Created on: 12/14/06 4:44 PM Last Printed: 12/23/06 1:33 PM 

494 GEO. MASON L. REV. [VOL. 14:2 

tion causes, including injuries exacerbated by the victimÕs unforeseeable, 
pre-existing condition.202 Unlike the Avoidable Consequences Doctrine, the 
eggshell skull doctrine looks at the status of the plaintiff immediately be-
fore the tort occurs.203 The amount of damages that the plaintiff may re-
cover is unaffected, even if the damages are greater because of the plain-
tiffÕs pre-existing conditions.204  

In Munn v. Algee, Mr. Munn argued that the eggshell skull doctrine 
should be applied to his wifeÕs refusal of medical treatment, and that he 
was therefore entitled to compensation for her wrongful death.205 The court 
rejected this argument, claiming that the eggshell skull doctrine Òhas been 
applied only to pre-existing physical injuries.Ó206 This, however, is incor-
rect. The eggshell skull doctrine was first applied to cases of physical de-
fects (Òthin skullsÓ),207 but has been applied to pre-existing psychological 
incapacity (Òthin psychesÓ) as well.208 In Steinhauser v. Hertz Corp., the 
Second Circuit found the eggshell doctrine applicable to pre-existing psy-
chotic tendencies.209 The driver of the defendantÕs car negligently struck the 
vehicle in which the plaintiff, a fourteen-year old girl, was traveling.210 The 
plaintiff did not suffer any physical injuries, but was diagnosed shortly after 
the accident with a chronic schizophrenic reaction.211 There was testimony 
  

 202 E.g., Vosburg v. Putney, 50 N.W. 403, 404 (Wis. 1891) (stating that Ò[t]he rule of damages in 
actions for torts [is] . . . that the wrongdoer is liable for all injuries resulting directly from the wrongful 
act, whether they could or could not have been foreseen by himÓ); see also Dulieu v. White & Sons, 
[1901] 2 K.B. 669, 679 (stating that Ò[i]f a man is negligently run over or otherwise negligently injured 
in his body, it is no answer to the suffererÕs claim for damages that he would have suffered less injury, 
or no injury at all, if he had not had an unusually thin skull or an unusually weak heartÓ).  
 203 See RESTATEMENT (SECOND) OF TORTS ¤ 461 (1979).  
 204 Id.  
 205 Munn v. Algee, 924 F.2d 568, 576 (5th Cir. 1991).  
 206 Id.  
 207 See supra note 202 for examples of such cases. 
 208 See, e.g., Steinhauser v. Hertz Corp., 421 F.2d 1169 (2d Cir. 1970); see also Walton v. William 
Wolf Baking Co., 406 So. 2d 168 (La. 1981) (holding that where plaintiff is predisposed towards neuro-
sis before an automobile accident, this does not lessen the tortfeasorÕs responsibility to compensate the 
plaintiff for all the consequences of the accident). 
 209 Steinhauser, 421 F.2d at 1173. The Second Circuit was, in this case, interpreting New York 
law. Id. at 1172. Though the New York Court of Appeals had not at the time considered the specific 
issue of pre-existing psychological conditions addressed in Steinhauser, both the trial courts and inter-
mediate appellate courts of the state have since decided consistently with Steinhauser on this issue. See, 
e.g., Bartolone v. Jeckovich, 481 N.Y.S.2d 545 (N.Y. App. Div. 1984) (holding that a plaintiff who 
suffered a psychotic breakdown following an automobile coll ision could recover for aggravation of a 
pre-existing schizophrenic illness caused by the collision); Boodram v. Brooklyn Developmental Ctr., 
773 N.Y.S.2d 817, 831 (N.Y. Civ. Ct. 2003) (holding that the ÒeggshellÓ skull principle applies even 
when the plaintiff is characterized as a Òmental eggshellÓ).  
 210 Steinhauser, 421 F.2d at 1170. 
 211 Id. 
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that before the accident, she had a predisposition to schizophrenia, but that 
the accident was a precipitating factor that produced her outbreak.212 The 
court held that if the jury found that the plaintiff had latent psychotic ten-
dencies before the accident, this would not defeat her recovery of damages 
if the jury also found that the accident was the precipitating cause of her 
schizophrenia.213 Thus, the eggshell skull doctrine has not been confined to 
pre-existing physical conditions.  

Since some courts have found that psychological conditions can be 
eggshells,214 it would be a logical step to extend the eggshell skull doctrine 
to religious conviction. The courts have no reason to hold that Òtaking oneÕs 
victim as he finds himÓ means only as he finds him in body; it also includes 
as he finds him in mind.215 As most courts now view the eggshell skull doc-
trine, including religious conviction as a pre-existing state is consistent with 
this treatment of physical and psychological conditions.216 

One British appellate court has in fact extended the eggshell skull doc-
trine to religious conviction in a criminal setting. In Regina v. Blaue, the 
defendant stabbed a JehovahÕs Witness, who later died after refusing a 
blood transfusion for religious reasons.217 The defendant argued that he 
should not be found guilty of manslaughter because the victim unreasona-
bly chose not to have a blood transfusion, breaking the causal chain.218 The 
court, however, held that religious conviction falls under the eggshell skull 
doctrine, at least in the context of the criminal law:  

It has long been the policy of the law that those who use violence on other people must take 
their victims as they find them. This in our judgment means the whole man, not just the 
physical man. It does not l ie in the mouth of the assailant to say that his victimÕs religious 
beliefs which inhibited him from accepting certain kinds of treatment were unreasonable. 
The question for decision is what caused her death. The answer is the stab wound. The fact 

  

 212 Id. at 1172. 
 213 Id. at 1173. The court also found that if the defendant succeeds in showing that plaintiffÕs pre-
existing condition was bound to worsen, then damages should be discounted to the extent that the plain-
tiff would have suffered harm even in the absence of defendantÕs wrongdoing. Id. at 1173-74. This does 
not suggest, however, that damages awarded for injury suffered following a refusal of medical treatment 
for religious reasons should be discounted. In the absence of the defendantÕs wrongdoing, there is no 
suggestion that the plaintiff will naturally suffer the same damages on his own as time progresses as he 
does if he refuses medical treatment following the defendantÕs wrongdoing.  
 214 See supra note 208, 209, and accompanying text.  
 215 RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL HARM ¤ 31 cmt. a (Proposed Final 
Draft 2005). 
 216 See id. 
 217 Regina v. Blaue, [1975] 1 W.L.R. 1411, 1414. 
 218 Id. at 1416.  
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that the victim refused to stop this end coming about does not break the causal connection 
between the act and death.219 

Arguably, religious conviction has also been treated as a pre-existing 
state in an American civil case, though the court was addressing the issue of 
whether the plaintiff was contributorily negligent, not whether she failed to 
mitigate damages. In Friedman v. State, a sixteen-year old Orthodox Jewish 
girl was trapped on a ski lift with a young man due to the negligence of the 
lift operator.220 Faced with the prospect of being stranded next to the young 
man for the night, the girl worked her way out of the chair and fell to the 
ground, sustaining injuries for which she sought compensation.221 There 
was evidence presented that Halacha (Jewish law) forbids an unmarried 
woman to stay with a man in a place not accessible by a third person, and 
that violation of this law would damage the girlÕs reputation and that of her 
parents.222 The court found that the girl felt a Òmoral compulsion,Ó because 
of her faith, to jump from the lift so as not to spend the night alone with her 
male companion.223 The court concluded that the plaintiff was free from 
contributory negligence and allowed recovery for the plaintiffÕs physical 
injuries.224 Remarkably, the court did not address the issue of mitigation of 
damages. Though the plaintiff was stranded on a ski lift due to the defen-
dantÕs negligence, and presumably under a duty to mitigate her physical 
damages resulting from being stranded, the court did not suggest that she 
should have chosen to violate her faith and stay where she was instead of 
risking death or bodily injury by jumping.  

The court accepted in this case that Ms. FriedmanÕs religion was a pre-
existing state.225 Arguably, if Ms. Friedman had not held her particular re-
ligious beliefs about being alone with a man, the court would have found 
her negligent for jumping or would have reduced her damages for failure to 
mitigate. The ÒreasonableÓ person does not jump from a ski lift suspended 
high above the ground, unless she is in some kind of mortal physical dan-
ger. The court, however, did not expect her to act contrary to her religious 
belief. It only examined whether she sincerely believed that she could not 
spend a night alone with a man, and whether such belief would cause her to 
  

 219 Id. at 1415. 
 220 Friedman v. State, 282 N.Y.S.2d 858, 860-61 (N.Y. Ct. Cl. 1967). 
 221 Id. at 861-62.  
 222 Id. at 862. 
 223 Id. 
 224 Id. at 866. The court did not allow recovery for medical and hospital expenses connected to 
FriedmanÕs blacking out on two occasions over six months after the incident. The court held that the 
plaintiff had not sustained the burden of proving that she sustained a post-traumatic convulsive disorder 
as a result of the accident. Id. at 868.  
 225 See id. at 862.  
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jump from the ski lift.226 Having answered both questions in the affirmative, 
the court found that she was not contributorily negligent in jumping,227 ap-
parently protecting the plaintiffÕs sincerely held belief via the eggshell skull 
doctrine.  

In terms of the model put forth by Calabresi and Melamed, the egg-
shell skull doctrine protects a personÕs right to her pre-existing state with a 
property rule.228 When an entitlement is protected by a property rule, the 
court does not try to determine its value.229 In a dispute, the court must 
make an initial determination of to whom the entitlement belongs, but it 
does not decide how much the entitlement is worth.230 A holder of the enti-
tlement places subjective value on it; if she were selling the entitlement, she 
could refuse the sale if the buyer did not offer enough. As this section has 
illustrated, the eggshell skull doctrine protects the plaintiffÕs entitlement to 
her physical or mental self by requiring the defendant to compensate her for 
the full extent of her damages, rather than pay what the defendant or the 
court would consider a reasonable price for the entitlement. Thus, a defen-
dant cannot destroy an entitlement protected by a property rule and pay an 
objectively determined value for it. If the defendant could pay the objective 
price, the entitlement would be protected by a liability rule, which protects 
the holderÕs claim if such protection is not socially wealth-maximizing.231  

Requiring a plaintiff to mitigate damages by accepting medical treat-
ment in violation of her pre-existing religious conviction, or allowing a jury 
to determine if the plaintiff should have mitigated, protects her entitlement 
to religious conviction with a liability rule. Under the strictly objective ap-
proach, the case-by-case approach, and the reasonable believer approach, if 
the jury determines that the plaintiff should have mitigated, it has deter-
mined that the plaintiff should have sold her adherence to her faith to the 
defendant for the defendantÕs price.232 The plaintiff herself cannot veto this 
forced sale price. This is inconsistent with tort lawÕs treatment of other pre-
existing conditions, both physical and psychological.  

Such a discrepancy in treatment of pre-existing conditions and states 
cannot be justified in the name of fairness. A religious believer who is in-
jured by a tortfeasor has had imposed on her a ÒchoiceÓ between grave in-
jury (perhaps death) or violating her faith (entailing, in some circumstances, 
  

 226 Friedman, 282 N.Y.S.2d at 866.  
 227 Id. at 865.  
 228 Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: 
One View of the Cathedral, 85 HARV. L. REV. 1089 (1972).  
 229 Id. at 1092. 
 230 Id. 
 231 Id.  
 232 Moreover, if the plaintiff is not compensated for the pain and suffering felt for violating her 
divine command, the jury has sold her entitlement to adhere to her faith for a price of $0.  
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exclusion from salvation). If the believer ÒchoosesÓ not to violate her faith, 
application of the Avoidable Consequences Doctrine often means that the 
believer and/or her family will not be made whole for the loss. It is hard to 
reconcile the burden of such an unfair choice with the fairness justification 
of the Avoidable Consequences Doctrine. Fairness, however, is not the only 
justification given to support the doctrine. Cost-minimization, discussed 
below, has also been suggested as the reason for the duty to mitigate.  

B. Cost-Minimization as the Purpose of the Avoidable Consequences 
Doctrine 

Some modern tort theorists have rejected proximate causation as the 
explanation for the Avoidable Consequences Doctrine, recognizing that 
Ò[o]ftentimes . . . , it is obvious that the defendantÕs wrongdoing is an ac-
tive and substantial factor in producing the plaintiffÕs loss, even though that 
loss could have been avoided by activity on plaintiffÕs part.Ó233 Instead of 
causation, these theorists argue that the purpose of the Avoidable Conse-
quences Doctrine is the minimization of accident costs.234 Under this view, 
the doctrine Òprotect[s] and conserve[s] the economic welfare and prosper-
ity of the whole community.Ó235 The motivation behind the doctrine is not 
fairness to the defendant, but a social policy of minimizing financial loss. 
The plaintiff, as the least-cost-avoider, therefore has a duty to reduce the 
total financial cost of the accident by taking as many steps as are possible 
to avoid suffering the costs of injury.  

If the plaintiff herself suffered no additional compensable harms by 
accepting medical treatment, then this justification would be reasonable. 
Whatever reduces the monetary costs of the plaintiffÕs injuries would re-
duce the overall social pecuniary cost of the accident. However, the cost-
minimization justification becomes problematic when there is a psycho-
logical cost to the plaintiff for accepting treatment, which must then be 
compensated by the defendant in the form of damages for pain and suffer-
ing. Cost-minimization requires a comparison of the financial costs saved 
and incurred by the tortfeasor.236 If financial costs incurred by the plaintiffÕs 
  

 233 CHARLES T. MCCORMICK, HANDBOOK ON THE LAW OF DAMAGES ¤ 33, at 128 (1935).  
 234 See GUIDO CALABRESI, THE COSTS OF ACCIDENTS: A LEGAL AND ECONOMIC ANALYSIS 26 
(1970) (stating that in addition to accomplishing justice, Òthe principal function of accident law is to 
reduce the sum of the costs of accidents and the costs of avoiding accidentsÓ).  
 235 MCCORMICK, supra note 233, at 127.  
 236 See, e.g., CALABRESI, supra note 234, at 28 (stating that a Òsubgoal of accident cost reduction . 
. . . involves reducing the cost of administering treatment of accidents,Ó which requires Òquestion[ing] 
constantly whether an attempt to reduce accident costs, either by reducing [the number of] accidents . . . 
or . . . their secondary effects, costs more than it savesÓ).  
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acceptance of medical treatment are greater than costs saved when the 
plaintiff accepts it, the plaintiff should not be required or expected to accept 
such treatment.  

The compensable costs of the accident are not limited to the financial 
costs of physical injuries. If the victim is a religious believer who is doctri-
nally opposed to medical treatment, she will likely suffer great psychologi-
cal harm by accepting the treatment. Because this would be a very real 
harm resulting from the accident, the defendant should be made to compen-
sate for this harm in the form of pain and suffering damages for psycho-
logical injury or the cost of psychological treatment. On the other hand, if 
she refuses the physical treatment advocated by the defendant, the plaintiff 
has clearly decided that the cost of the psychological harm she will suffer if 
she accepts treatment outweighs the cost of the physical harm she will suf-
fer if she refuses treatment. This is particularly significant when the plain-
tiff has been advised by medical professionals of the severe physical conse-
quences of her refusal of treatment.  

It is, at best, difficult to balance the cost of the psychological damages 
that the plaintiff suffers from accepting medical treatment against the 
physical damages suffered if she refuses. At worst, it is incorrect by defini-
tion to assume that the physical damages would be worse than the psycho-
logical damages, because the plaintiff, in refusing medical treatment, has 
determined that the psychological harm is worse. Because psychological 
damage is extremely difficult to quantify, the court should not second-guess 
this decision. Thus, cost-minimization cannot justify requiring religious 
believers to accept medical treatment against their convictions.  

Moreover, as the Avoidable Consequences Doctrine is usually applied, 
the believer is not compensated for a large part of her loss under either sce-
nario. If the plaintiff refuses medical treatment, courts and juries often find 
the plaintiffÕs refusal to be unreasonable and donÕt allow compensation for 
the injuries that could have been mitigated by accepting treatment.237 If the 
plaintiff does mitigate damages against her religious conviction, she is in-
variably not compensated for the psychological injury entailed by the 
knowledge that she has violated divine command.238 Thus, the cost-
  

 237 See supra Part I for a discussion of such cases. 
 238 See, e.g., Schreiber v. Connolly, 2001 WL 34155027 (N.D. Iowa 2001), in which a prisoner 
brought suit against prison officials for drawing his blood for testing in violation of his religious beliefs. 
Plaintiff was a JehovahÕs Witness and requested that the officials give his blood back to him, because he 
told them that his religion required the blood to be poured upon the ground and covered with dust. 
Plaintiff consented to having his blood drawn because he was threatened with segregation if he refused. 
The prison officials refused to give the blood back to the plaintiff. The court found that the plaintiffÕs 
blood was taken over his objection, and that the prisonÕs blood disposal policy infringed on the plain-
tiffÕs sincerely held religious beliefs. The court did not grant plaintiffÕs request that the blood be re-
turned, however, because the prisonÕs refusal to comply was related to valid penological interests. 
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minimization justification fails to balance all the costs of the accident, and 
it does not justify subjecting decisions made because of religious convic-
tion to the Avoidable Consequences Doctrine.  

III. THE FIRST AMENDMENTÕS EFFECT ON THE EXISTING AND PROPOSED 
APPROACHES 

The strictly objective and case-by-case approaches have been criti-
cized because of their alleged incompatibility with the First Amendment.239 
The reasonable believer approach was developed as an attempt to accom-
modate First Amendment concerns.240 The reasonable believer approach, 
however, varies minimally from the case-by-case approach, especially from 
the point of view of the jury.241 The reasonable believer approach is there-
fore subject to the same criticism as the case-by-case approach. This Part 
shows that the strictly objective, case-by-case, and reasonable believer ap-
proaches all violate the First Amendment, and shows that treating religious 
conviction as a pre-existing state is the only approach that accommodates 
First Amendment considerations. 

A. The Strictly Objective Approach and the Free Exercise Clause 

Under the strictly objective approach, the jury must examine the plain-
tiffÕs behavior using the reasonable person standard without regard to the 
plaintiffÕs religious motivations.242 Though at first glance it would appear 
that this approach accommodates First Amendment principles by removing 
religion from the juryÕs discretion, implicit in this approach is that acting in 
accordance with religious motivations to refuse medical treatment is per se 
unreasonable, at least Òwhen worldly goods or corporeal interests are at 
stake.Ó243 This approach violates the First Amendment by Òburden[ing] re-
ligious practices in a manner proscribed by the Free Exercise Clause.Ó244 

  

However, despite the fact that the court recognized that plaintiff had been wronged, and that plaintiff 
had requested actual damages (the only damage suffered here was the Òthreatening [of] his eternal 
soulÓ), the court did not award any damages.  
 239 E.g., Yale Comment, supra note 42; Ben Ritterspach, Refusal of Medical Treatment on the 
Basis of Religion and an Analysis of the Duty to Mitigate Damages Under Free Exercise Jurisprudence, 
25 OHIO N.U. L. REV. 381 (1999). See generally Pomeroy, supra note 12, at 1118-21.  
 240 Pomeroy, supra note 12, at 1145.  
 241 See infra Part III.C. 
 242 See supra Part I.A. 
 243 Pomeroy, supra note 12, at 1119. 
 244 Yale Comment, supra note 42, at 1468. 
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There are two leading approaches to free exercise cases: the approach 
developed in Sherbert v. Verner,245 and that of Employment Division, De-
partment of Human Resources of Oregon v. Smith.246 The Sherbert analysis 
of the Free Exercise Clause involves a two-prong test.247 A governmental 
action, such as the application of the strictly objective approach in a tort 
case, violates the Free Exercise Clause if it imposes a burden on the plain-
tiffÕs free exercise of religion, and if no compelling state interest justifies 
the burden.248 The court uses a strict scrutiny standard, under which, after a 
plaintiff establishes that an action by the government burdens her religious 
liberties, the government must accommodate her religious beliefs unless it 
can show that doing so would Òendanger paramount interests.Ó249  

The Smith decision rejected the strict scrutiny standard for some free 
exercise cases, while distinguishing the Sherbert line of cases.250 In Smith, 
the Court grouped free exercise jurisprudence into three categories: (1) 
challenges to generally applicable neutral criminal laws;251 (2) ÒhybridÓ 
claims of free exercise rights and other constitutional protections;252 and (3) 
challenges to laws involving mechanisms for individualized exemptions, 
such as unemployment benefits statutes.253 The Court held that a lower level 
of scrutiny (or, as the concurrence called it, the Òbarest level of minimum 
scrutinyÓ254), should be applied to cases in the first category, such as Smith 
itself.255 The CourtÕs opinion, however, leaves uncertain whether the cases 
in the third category, to which strict scrutiny is still applied, are limited to 
unemployment benefits cases. The Court noted that its Òdecisions in unem-
ployment cases [stood] for the proposition that where the State has in place 

  

 245 Sherbert v. Verner, 374 U.S. 398 (1963) (holding that disqualification of unemployment com-
pensation claimant from benefits because of her refusal to accept employment that required her to work 
on her Sabbath day imposed a burden on the free exercise of her religion). 
 246 Employment Div., DepÕt of Human Res. of Or. v. Smith, 494 U.S. 872 (1990) (holding that 
disqualification from receiving unemployment benefits of Native Americans who made religious use of 
peyote, which was a criminal activity and which resulted in their dismissal from employment, did not 
unduly burden their free exercise of religion). 
 247 Sherbert, 374 U.S. at 403. 
 248 Id.  
 249 Pomeroy, supra note 12, at 1124-25 (quoting Sherbert, 374 U.S. at 406).  
 250 Employment Div., DepÕt of Human Res. of Or. v. Smith, 494 U.S. 872 (1990) (stating that 
Sherbert may be applicable to cases beyond the field of unemployment compensation, but is not appli-
cable to an across-the-board criminal prohibition on a particular form of conduct).  
 251 Id. at 879. The law challenged in Smith, a generally applicable criminal prohibition, fell into 
this category.  
 252 Id. at 881. 
 253 Id. at 883-84.  
 254 Id. at 894 (OÕConnor, J., concurring).  
 255 Id. at 885.  
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a system of individual exemptions, it may not refuse to extend that system 
to cases of Ôreligious hardshipÕ without a compelling reason.Ó256  

In distinguishing the Sherbert line of cases, the Court noted that the 
compelling interest test Òwas developed in a context that lent itself to indi-
vidualized governmental assessment of the reasons for the relevant con-
duct.Ó257 Unemployment compensation cases were considered unique be-
cause eligibility criteria invite consideration of the circumstances behind an 
individualÕs unemployment.258 Because the state already had in place a 
mechanism for individual exemptions, it could not refuse to extend the sys-
tem to cases of religious hardship without a compelling interest.259 The 
same can be said for the Avoidable Consequences Doctrine in the context 
of religious refusal of medical treatment. In all Avoidable Consequences 
cases, the plaintiffÕs conduct is analyzed by a court on an individualized 
basis.260 The jury is invited to consider the circumstances behind the con-
duct.261 This mechanism of evaluation is already in place in both the state 
and federal courts.262 Thus, Avoidable Consequences cases are analogous to 
the unemployment compensation cases of the Smith CourtÕs third category 
and should still be subject to the Sherbert compelling interest test.263  

In addition, in overruling the application of the Sherbert test in cases 
of generally applicable criminal prohibitions, the Smith Court was mostly 
concerned that granting a private right to ignore public law would lead to 
Òanarchy.Ó264 The Court specifically worried that religious believers would 
be found exempt from obligations such as compulsory military service, 
payment of taxes, vaccination laws, traffic laws, minimum wage laws, and 
child labor laws.265 These concerns are understandable, but they are inappo-
site to the religious refusal to seek remedial medical care, because refusal 
of medical treatment is nowhere criminalized. Moreover, a plaintiff who 
refuses personal medical treatment for religious reasons does not pose a 
threat to Òpublic safety, peace, or order.Ó266 The concerns of the Smith Court 
do not suggest that religious refusal to mitigate damages should be treated 

  

 256 Smith, 494 U.S. at 884 (quoting Bowen v. Roy, 476 U.S. 693, 708 (1986)). 
 257 Id. 
 258 Id.  
 259 Id.  
 260 See supra Part I. 
 261 See supra Part I. 
 262 See RESTATEMENT (SECOND) OF TORTS ¤ 918 (1979) (listing several federal and state court 
cases applying the Avoidable Consequences Doctrine).  
 263 But see Munn v. Algee, 924 F.2d 568, 574 (5th Cir. 1991) (citing Smith in the courtÕs analysis 
of free exercise concerns).  
 264 Smith, 494 U.S. at 888.  
 265 Id. at 888-89. 
 266 Pomeroy, supra note 12, at 1130 (quoting Sherbert v. Verner, 374 U.S. 398, 403 (1963)). 
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like the generally applicable criminal prohibitions in the CourtÕs first cate-
gory. Because these cases are closest to the unemployment compensation 
cases of the third category, the Sherbert test should still apply to the Free 
Exercise Clause analysis of the strictly objective approach.267  

Under the first prong of the Sherbert test, the court must determine if 
the strictly objective approach places a burden on the plaintiffÕs religious 
liberties.268 The court in Sherbert held that Òindirect discouragements may 
have the same coercive effect upon the exercise of First Amendment rights 
as imprisonment, fines, injunctions, or taxes.Ó269 Because a jury cannot con-
sider religious reasons for refusing medical care under the strictly objective 
approach, tort victims who refuse medical treatment for religious reasons 
will almost certainly be viewed ÒunreasonableÓ by a jury, as no explanation 
for the conduct may be considered.270 Thus, the plaintiff, following injury 
caused by the tortfeasor, faces a choice between sacrificing her right to 
sincerely-held religious convictions and her right to be fully compensated 
by the tortfeasor.271 Full compensation may constitute a large part of the 
plaintiffÕs livelihood, and denial of it is therefore a substantial burden.272 

The second prong of the Sherbert test determines whether there is a 
compelling state interest that justifies the burden.273 As previously noted, 
tort theorists justify mitigation of damages in terms of causation and wealth 
maximization.274 It is not clear, however, that the strictly objective approach 
accomplishes either of these goals. Certainly, the fairness of excluding the 
plaintiffÕs religious conviction from the juryÕs consideration is suspect, and 
overall costs are likely not minimized by the plaintiffÕs accepting medical 
treatment, if the court takes all damages into consideration.275 The state, 
therefore, cannot plausibly invoke either fairness or cost-minimization as an 
interest that justifies a burden on the plaintiffÕs religious liberties.  

In addition, the state cannot reasonably invoke as a compelling interest 
its fear that treating religious conviction as a pre-existing state would give 
certain religious tort victims a Òcompetitive advantageÓ compared to other 

  

 267 Contra Munn, 924 F.2d at 574 (stating that MunnÕs argument that applying the mitigation of 
damages principle to his case affects Mrs. MunnÕs free exercise of religion is Òforeclosed by Supreme 
Court cases holding that generally applicable rules imposing incidental burdens on particular religions 
do not violate the free exercise clauseÓ).  
 268 Yale Comment, supra note 42, at 1469. 
 269 Sherbert v. Verner, 374 U.S. 398, 403-04 (1963) (citing Am. CommÕns AssÕn v. Douds, 339 
U.S. 382, 402 (1950)).  
 270 See supra Part I.A. 
 271 Pomeroy, supra note 12, at 1134.  
 272 Yale Comment, supra note 42, at 1472-73. 
 273 Id. at 1469. 
 274 See supra Part II.  
 275 See supra Part II. 
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victims who must mitigate their damages.276 Under the First Amendment, 
the Supreme Court has upheld the exemption from combatant training and 
service in the armed forces for persons who, by reason of religious convic-
tion, are conscientiously opposed to participation in war,277 the exemption 
of Amish parents from compulsory education laws,278 and the exemption of 
Seventh Day Adventists from provisions of an unemployment compensa-
tion statute denying benefits to a follower who refused employment that 
required work on Saturdays (the Sabbath for Seventh Day Adventists).279 In 
all these cases, the religious believer obtained an exemption from a law that 
would otherwise apply, which could be viewed by a non-follower of that 
faith as a Òcompetitive advantage.Ó Yet avoiding giving this ÒadvantageÓ 
was not a compelling state interest for burdening the believerÕs religious 
liberties. Unlike these cases, the plaintiff who refuses medical treatment in 
the name of religion receives no ÒadvantageÓ over other citizens.280 Death 
or increased physical injury can in no way be objectively considered a 
competitive advantage. The religious believer seeks only to be Òmade 
wholeÓ by the tortfeasor, not to be made more than whole.281 This is the 
same compensation that all tort victims seek.282 

Another approach to determining if there is a compelling state interest 
justifying the burden on freedom of religion is to use the four criteria de-
veloped in United States v. O’Brien: 

[W]e think it clear that a government regulation is sufficiently justified if it is within the con-
stitutional power of the Government; if it furthers an important or substantial governmental 
interest; if the governmental interest is unrelated to the suppression of free expression; and if 

  

 276 Pomeroy, supra note 12, at 1138.  
 277 E.g., United States v. Seeger, 380 U.S. 163 (1965). 
 278 Wisconsin v. Yoder, 406 U.S. 205 (1972).  
 279 Sherbert v. Verner, 374 U.S. 398 (1963).  
 280 Pomeroy, supra note 12, at 1138.  
 281 Id. 
 282 Pomeroy suggests a handful of other potential compelling state interests, including: the danger 
that an insincere plaintiff will attempt to justify a failure to mitigate on grounds of religious beliefs not 
sincerely held; protecting the health of the populace; and, minimizing the costs of engaging in ordinary 
and necessary activities such as driving. Pomeroy rejects the first because it Òstrains credulityÓ to think 
that a plaintiff would endanger her life or well-being for an opportunity to recover more damages than 
she otherwise could if she did not sincerely hold the belief in question. He rejects the second potential 
interest, at least where the religious beliefs of competent adults are implicated, and where there is no 
real danger that minor children would be abandoned to the stateÕs care, because the state would not be 
able to show that its interest in protecting the health of the religious believer overrides that believerÕs 
sincerely-held religious conviction. Finally, Pomeroy rejects the third interest because cases like those 
examined in this comment are rare, and the costs to society, such as increased insurance rates, would be 
negligible. Id. at 1138-40. 
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the incidental restriction on alleged First Amendment freedoms is no greater than is essential 
to the furtherance of that interest.283 

The strictly objective approach satisfies the first three criteria: the state 
has the constitutional power to create rules of liability; it has a substantial 
interest in choosing a mitigation rule that is fair and cost-minimizing; and 
this interest is unrelated to the suppression of religious liberty.284 The fourth 
criterion, however, asks whether the state would be unable to achieve its 
interest by adopting a less restrictive rule that allows at least some consid-
eration of the plaintiffÕs religious convictions.285 The strictly objective ap-
proach cannot be considered the least restrictive test, because the case-by-
case and reasonable believer approaches, which do allow consideration of 
the plaintiffÕs religious convictions, accommodate the plaintiffÕs religious 
beliefs and advance the stateÕs interest in fairness and wealth maximiza-
tion.286 Thus, the strictly objective approach fails to accommodate First 
Amendment considerations under the Free Exercise Clause.  

B. The Case-by-Case Approach and the Establishment Clause 

The case-by-case approach, thought to be the least restrictive means 
that allows the jury to consider religious factors in making its determination 
of the reasonableness of the plaintiffÕs failure to mitigate, has been accepted 
as satisfying the Free Exercise Clause.287 However, the case-by-case ap-
proach has been criticized as violating the Establishment Clause of the First 
Amendment.288 In the leading Establishment Clause case of United States v. 
Ballard, the Court held that individuals Òmay not be put to the proof of 
their religious doctrines or beliefs.Ó289 The state, therefore, can not evaluate 
the truthfulness of a personÕs religious beliefs: 

  

 283 United States v. OÕBrien, 391 U.S. 367, 377 (1968). 
 284 Yale Comment, supra note 42, at 1479. 
 285 Id.  
 286 See Ritterspach, supra note 239, at 393.  
 287 See Yale Comment, supra note 42, at 1482; Ritterspach, supra note 239, at 390. But see 
Pomeroy, supra note 12, at 1135 (asserting that the approach only superficially solves the Free Exercise 
Clause problem, because the objective aspects of jury charges under a case-by-case approach effectively 
predominate; hence, the burden on religious believers is not really alleviated).  
 288 See, e.g., Yale Comment, supra note 42, at 1482-86; Pomeroy, supra note 12, at 1141-45; 
Ritterspach, supra note 239, at 386.  
 289 United States v. Ballard, 322 U.S. 78, 86 (1944) (holding that where defendants, leaders of the 
ÒI AmÓ religious movement, were charged with mail fraud for knowingly making false claims regarding 
their ability to heal medically incurable ailments, the truthfulness of defendantsÕ claims should not be 
put before the jury). 
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ManÕs relation to his God was made no concern of the state. He was granted the right to 
worship as he pleased and to answer to no man for the verity of his religious views. The re-
ligious views espoused by [the believers] might seem incredible, if not preposterous, to most 
people. But if those doctrines are subject to trial before a jury charged with finding their 
truth or falsity, then the same can be done with the religious beliefs of any sect. When the 
triers of fact undertake that task, they enter a forbidden domain.290 

The court further suggested that where a sectÕs beliefs are submitted to 
the judgment of a jury, especially if those beliefs are unconventional, this 
may violate the proscription against Òselect[ing] any one group or any type 
of religion for preferred treatment.Ó291 Thus, under Ballard, a court cannot 
question the truth, or reasonableness, of a personÕs religious belief, but 
merely whether the belief is sincerely held.292 

The case-by-case approach asks the jury to evaluate the plaintiffÕs 
mitigation efforts (refusing medical treatment), but allows the jury to con-
sider religious factors in making that determination.293 Since the duty to 
mitigate requires that the plaintiff act ÒreasonablyÓ to minimize anticipated 
losses, the case-by-case approach invites consideration of the reasonable-
ness of the plaintiffÕs religious conviction into the juryÕs deliberations. As 
the Munn court admitted, the jury Òundoubtedly assesses the plaintiffÕs re-
ligion in reaching its conclusion,Ó because the plaintiffÕs religion is the only 
basis on which to judge otherwise unreasonable conduct.294 Thus, in the 
courtÕs opinion, a jury is unable to separate the issue of reasonableness of a 
plaintiffÕs religious belief from the issue of the reasonableness of a plain-
tiffÕs actions in response to that belief. A juror who does not believe that a 
supreme being commands followers to refuse life-saving medical treatment 
is very unlikely to find that the plaintiff who refused such important treat-
ment was acting reasonably. Since these religious beliefs are held by a 
small minority of religious followers, the jury will most likely be made up 
of a majority (or exclusively) of people who do not hold the plaintiffÕs par-
ticular belief. Therefore, a jury verdict that penalizes religiously motivated 
refusal of medical treatment may just be a conclusion that such conduct 
deviates from societal norms. If this pattern of jury verdicts continues, it 
results in Òsystematic discrimination against minority groups on the invidi-
  

 290 Id. at 87. 
 291 Id.  
 292 Though it has already been argued that the strictly objective approach violates the Free Exercise 
Clause, supra Part III.A., note that it must also violate the Establishment Clause. Though, under Bal-
lard, a court cannot question the reasonableness of a religion, the strictly objective approach treats the 
religious conviction that inspires the refusal of medical treatment as per se unreasonable insofar as it 
does not coincide with societal norms. This is a direct violation of the standard established under Bal-
lard. See Pomeroy, supra note 12, at 1143-44.  
 293 See supra Part I.B.  
 294 Munn v. Algee, 924 F.2d 568, 575 (5th Cir. 1991).  
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ous basis of their unpopularity.Ó295 This cannot be reconciled with the re-
quirement of state neutrality in religious matters.296 A juryÕs verdict penaliz-
ing refusal of medical treatment on religious grounds may, on the other 
hand, be a conclusion that the religious conviction underlying the refusal is 
false or unreasonable, which Òdirectly contravenes the prohibition against 
judicial assessment of religious doctrine.Ó297 Under either conclusion, the 
Establishment Clause of the First Amendment is violated.  

C. The “Reasonable Believer” Approach and the Establishment Clause 

The proposed reasonable believer approach purports to avert First 
Amendment criticism by instructing the jury to Òembrace as fully as possi-
ble the victimÕs religious perspective.Ó298 This approach, however, is only 
nominally different than the case-by-case approach. Like the case-by-case 
approach, it asks a jury, usually made up of a majority of people who do 
not hold the plaintiffÕs religious belief, to determine if the plaintiff was 
reasonable by acting in response to that belief.299 If the jury has difficulty 
under the case-by-case approach differentiating the plaintiffÕs religious 
belief from an action motivated by that belief, it is doubtful that this short-
coming can be overcome simply by telling the jury to embrace the unfamil-
iar belief Òas fully as possible.Ó300 The reasonable believer approach there-
fore faces the same Establishment Clause challenges as that approach. 

Consider the following two jury charges, the first applying the case-
by-case approach in Williams v. Bright, and the second the reasonable be-
liever approach in the same case: 

In considering whether the plaintiff acted as a reasonably prudent person, you may consider 
the plaintiffÕs testimony that she is a believer in the JehovahÕs Witness faith, and that as an 
adherent of that faith, she cannot accept any medical treatment which requires a blood trans-
fusion.301 

  

 295 Yale Comment, supra note 42, at 1484. 
 296 Id.  
 297 Id.  
 298 Pomeroy, supra note 12, at 1145. 
 299 See supra Part I.C. 
 300 See Pomeroy, supra note 12, at 1145. 
 301 Williams v. Bright, 658 N.Y.S.2d 910, 915 (App. Div. 1997) (stating the jury charge selected 
by the appellate court).  
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[Y]ou have to determine . . . whether she . . . acted reasonably as a JehovahÕs Witness in re-
fusing surgery which would involve blood transfusions. . . . [W]as it reasonable for her given 
her beliefs, without questioning the validity or the propriety of her beliefs?302  

The two charges, though nominally different, in all practicality ask the 
jury to make the same consideration. While one approach allows the jury to 
consider the plaintiffÕs religious conviction in its decision, the other pur-
ports to require it. But under both approaches, the jury is invited to evaluate 
the plaintiffÕs conduct based on a belief in a religion that the majority of the 
jury likely does not follow and which teaches a course of action (refusing 
medical treatment) that runs exactly contrary to the beliefs of the religious 
majority, as well as human instinct, to save oneÕs own life. The case-by-
case approach raises the concern that the jury will be unable to separate the 
determination of the reasonableness of plaintiffÕs actions from the reason-
ableness of plaintiffÕs religious conviction. It must follow, therefore, that a 
charge to the jury asking whether the plaintiff acted reasonably as a relig-
ious believer, instead of reasonably as a person, presents the same diffi-
culty. The reasonableness of the religious conviction itself is still likely to 
be the juryÕs main consideration. The reasonable believer approach is there-
fore just as problematic under the Establishment Clause as is the case-by-
case approach.  

D. The “Pre-Existing State” Approach 

In fact, the only way to satisfy the Free Exercise and Establishment 
Clauses in cases where medical treatment is refused for religious reasons is 
to treat religious conviction as a pre-existing state, such that it does not fall 
under the Avoidable Consequences Doctrine. The pre-existing state ap-
proach satisfies both the Free Exercise and Establishment Clauses. 

Unlike the strictly objective approach, which places a burden on the 
plaintiffÕs religious liberties because she has to choose between following 
religious conviction and receiving full compensation,303 the pre-existing 
state approach places no such burden on the plaintiff. If a religious believer 
is a victim of a tort and thereafter refuses medical treatment because of her 
religious conviction, she or her estate can still recover full compensation for 
her injuries. She is not pressured either directly or indirectly by the law to 
abandon her faith. Thus, there is no state-imposed burden, and the pre-
existing state approach satisfies the prohibitions of the Free Exercise 
Clause. 

  

 302 Id. at 912 (stating the jury charge delivered by the trial court) (emphasis omitted).  
 303 See supra Part III.A.  
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The case-by-case and reasonable believer approaches are problematic 
because they both ask the jury to consider the reasonableness of the plain-
tiffÕs actions.304 The jury undoubtedly does so by considering the reason-
ableness of the religious belief itself, violating the Establishment Clause.305 
The pre-existing state approach, however, satisfies the Establishment 
Clause because the jury does not consider the reasonableness of the plain-
tiffÕs refusal of treatment. Just as if the plaintiff had a pre-existing physical 
or psychological condition, the jury is asked only to fully compensate the 
plaintiff for the extent of the damages suffered because of the tortfeasorÕs 
wrong. The jury need only know that the plaintiff is a believer of a sin-
cerely-held religious conviction, and it need not determine whether the 
plaintiff acted reasonably in light of that conviction. 

Of course, as with all cases involving religious conviction, there must 
be an inquiry into whether the plaintiff is a sincere believer in a religious 
conviction that caused her to refuse medical treatment. This, however, is no 
more problematic in these types of cases than in any other cases falling 
under the First Amendment or statutes such as the Universal Military Serv-
ice and Training Act.306 Though the Supreme Court has not announced a 
comprehensive test for religion, it has sought to distinguish deep religious 
conviction from personal or secular philosophy.307 In the context of the 
Universal Military Service and Training Act, it has held that an individualÕs 
belief is religious if it is Òbased upon a power or being, or upon a faith, to 
which all else is subordinate or upon which all else is ultimately depend-
ent.Ó308  

The Court has also applied a parallel-belief approach to determining 
whether a belief is religious, stating that Òwhat is necessary . . . is that [the 
belief] stem from the [individualÕs] moral, ethical, or religious beliefs about 
what is right and wrong and that these beliefs be held with the strength of 
traditional religious convictions.Ó309 Some of the federal courts have 
adopted a similar Òdefinition by analogyÓ approach, looking to familiar 
religions as models in order to ascertain whether the new set of beliefs be-
ing considered by the court is confronting the same concerns or serving the 

  

 304 See supra Part I.B-C. 
 305 See supra Part II.B. 
 306 50 U.S.C.A. App. ¤ 456(j) (1958) (exempting from combatant training and service in the armed 
forces those persons who, by reason of their religious training and belief, are conscientiously opposed to 
participation in war in any form).  
 307 See, e.g., Wisconsin v. Yoder, 406 U.S. 205, 216 (1972) (stating that Òif the Amish asserted 
their claims because of their subjective evaluation and rejection of the contemporary secular values 
accepted by the majority, . . . their claims would not rest on a religious basisÓ). 
 308 United States v. Seeger, 380 U.S. 163, 176 (1965).  
 309 Welsh v. United States, 398 U.S. 333, 339-40 (1970).  
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same purposes.310 The Third Circuit has adopted such an approach, and in 
addition has laid out three Òuseful indiciaÓ to determine the existence of a 
religion:  

First, a religion addresses fundamental and ultimate questions having to do with deep and 
imponderable matters. Second, a religion is comprehensive in nature; it consists of a belief-
system as opposed to an isolated teaching. Third, a religion often can be recognized by the 
presence of certain formal and external signs.311 

While these indicia are not conclusive, they are helpful in distinguish-
ing a genuine religious belief from a personal moral code. 

What is crucial is that the plaintiffÕs belief is sincere, and that it arises 
from a religious origin. This is true even if the plaintiff has ÒconvertedÓ 
from a different or conflicting belief. This is also true when the plaintiff 
interprets a religious teaching inconsistently with the majority of followers 
of her claimed religion. The plaintiff may likewise interpret the command 
contrary to the official teaching of her claimed religion.312 A plaintiffÕs be-
lief does not need to be acceptable to others to be considered a religious 
conviction or to merit First Amendment protection.313 If the belief is found 
to be sincerely held, and to have arisen from a religious origin, the plain-
tiffÕs belief should be treated as a religious conviction.  

CONCLUSION 

The current treatment of religious conviction in cases where it causes a 
plaintiff to refuse medical treatment does not adequately reflect a coherent 
tort theory or satisfy First Amendment concerns. The law currently treats 
faith as a possible intervening cause, like decisions made by rationally 
weighing options after a tort has occurred. Religious conviction, however, 
occupies a realm of human thought and feeling completely separate from 
reason. When a religious person is injured by a tortfeasor, no amount of 

  

 310 Africa v. Pennsylvania, 662 F.2d 1025, 1032 (3d Cir. 1981) (citing Malnak v. Yogi, 592 F.2d 
197, 207 (3d Cir. 1979)).  
 311 Id. (citing Malnak, 592 F.2d at 207-10).  
 312 Schreiber v. Connolly, 2001 WL 34155027 at 12 (N.D. Iowa 2001) (ÒSchreiberÕs beliefs relat-
ing to disposal of his blood are unique, and go beyond what is required by the JehovahÕs Witness relig-
ion. Nevertheless, his beliefs are sincere, and arise from his own interpretation of the Bible and Jeho-
vahÕs Witness publications. As a result, SchreiberÕs beliefs Ôconstitute a sincerely held religious belief 
protected by the First Amendment.ÕÓ) (citing Love v. Reed, 216 F.3d 682, 687 (8th Cir. 2000)), aff’d 
sub nom. Schreiber v. Ault, 280 F.3d 891 (8th Cir. 2002).  
 313 Love, 216 F.3d at 687 (citing Thomas v. Review Bd. of the Ind. Employment Sec. Div., 450 
U.S. 707, 714 (1981)).  
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reason can cause the person to act contrary to her faith. Faith therefore ex-
ists on a deeper level than reason. As such, it is a pre-existing state, and 
should be treated analogously to a pre-existing physical or psychological 
condition under the eggshell skull doctrine. This accomplishes both the 
frequently-cited purposes of the Avoidable Consequences Doctrine: fair-
ness and cost-minimization. This approach, unlike the approaches currently 
used by the courts, does not violate either the Free Exercise or Establish-
ment Clauses of the First Amendment. The pre-existing state approach 
should therefore be adopted by the courts in cases where a plaintiff refuses 
medical treatment for religious reasons. When a tortfeasor causes injury to 
a religious person, he must take his victim as he finds him: thin skull, thin 
psyche, and religious conviction included.  


