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THE POTENTIAL CONSTITUTIONALITY OF
INTELLIGENT DESIGN?

Stephanie L. Shemin”

INTRODUCTION

The Board of Directors of Pennsylvania’s Dover Area School District
passed, on October 18, 2004, the following resolution by a 6-3 vote:

Students will be made aware of gaps/problems in Darwin’s theory and of other theories of
evolution, including but not limited to, intelligent design. Note: Origins of Life is not
taught.'

Subsequently, on November 19, 2004, the Dover Area School District
mandated that teachers read to ninth grade biology students at Dover High
School the following statement:

Because Darwin’s Theory is a theory, it is still being tested as new evidence is discov-
ered. The Theory is not a fact. Gaps in the Theory exist for which there is no explanation that
unifies a broad range of observations.

Intelligent design is an explanation of the origin of life that differs from Darwin’s the-
ory. The reference book, Of Pandas and People, is available for students to see if they would
like to explore this view in an effort to gain an understanding of what intelligent design actu-
ally involves.

As is true with any theory, students are encouraged to keep an open mind.?

In December 2004, in response to the School District’s resolution and
statement, the American Civil Liberties Union (“ACLU”) filed the first
lawsuit in the nation challenging the constitutionality of intelligent design,
an alternative explanation to the origin of life that credits an “intelligent

* B.A. Emory University (2001); J.D. University of Virginia School of Law (2005). I would like
to thank Professor Robert O’Neil for his guidance and Koby Feingold for his insightful edits, unwaver-
ing support, and for always pushing me to think harder and write better. I would also like to thank my
parents for providing me with so many opportunities and my brother and sister for inspiring me with
their accomplishments. Finally, I would like to thank Jill Maguire, Gwen Rogers, Greg Staiti and the
editorial board of the George Mason Law Review for all their efforts.

1 Complaint at 1, Kitzmiller v. Dover Area Sch. Dist., No. 4:CV 04-2688 (M.D. Pa. Dec. 14,
2004) [hereinafter ACLU Kitzmiller Complaint], available at 2004 WL 3008270.

2 Letter from Michael R. Baksa, Assistant Superintendent, Dover Area School District, to Parents
(no date), available at http://www.dover.k12.pa.us/3598 731791451/site/default.asp.
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Designer,” as opposed to the natural processes of evolution, with the origin
of life.?

The ACLU is seeking a declaratory judgment that Dover’s intelligent
design policy violates the Establishment Clause of the First Amendment of
the United States Constitution and the Constitution of the Commonwealth
of Pennsylvania.* In addition, the ACLU is seeking an injunction prohibit-
ing the defendant School District from implementing its intelligent design
policy in any school within the District.” Finally, the ACLU is requesting
that the injunction require the removal of the book Of Pandas and People,
which endorses intelligent design, from classrooms.®

Although the Dover case marks the first time that intelligent design
will undergo constitutional scrutiny, the lawsuit represents the latest battle
in the nation’s indefatigable fight over the place of religion in public
schools, particularly the science classroom. Since the early nineteenth cen-
tury, there has been an ongoing struggle to prioritize, or at least reconcile,
religious tenets with scientific theories on the subject of the origin of life.”
What distinguishes this case, however, is that intelligent design might just
pass constitutional muster. Unlike creationism, intelligent design is sup-
ported by an extensive list of scholars with prestigious pedigrees;® more-

3 The lawsuit was filed jointly by Americans United for Separation of Church and State and
attorneys with Pepper Hamilton LLP on behalf of eleven Dover parents. Press Release, ACLU, Federal
Judge Orders Georgia School District to Remove Evolution Disclaimers (Jan. 13, 2005), available at
http://www.aclu.org/ReligiousLiberty/ReligiousLiberty.cfm?ID=17312&¢c=139.

4 ACLU Kitzmiller Complaint, supra note 1 (Prayer for Relief).

> I

6 I

7 In most instances, the offensive side of this struggle has been waged by the states, often at the
behest of various religious groups. Their strategy has been to devise methods which, when adopted and
implemented, supplant the teaching of Darwin’s theory of evolution with a perspective that is more
reflective of the creation story depicted in the Bible. On the defensive side are scientific, academic, and
secular groups whose objective has been to prevent the withdrawal of Darwin’s theory from the public
school science curriculum. Finally, the courts have served as a referee, attempting to maintain the sepa-
ration of church and state by carefully scrutinizing programs that have the potential to undermine the
First Amendment.

8 Over 300 scientists, including scholars from Yale, Princeton, MIT and the Smithsonian Institute
signed a public statement declaring that they were “skeptical of claims for the ability of random muta-
tion and natural selection to account for the complexity of life” and encouraging “careful examination of
the evidence for Darwinian theory.” Discovery Institute, A Scientific Dissent from Darwinism,
http://www.discovery.org/scripts/viewDB/filesDB-download.php?id=302 (last modified Jan. 2005).
However, see http://www.geocities.com/CapeCanaveral/Hangar/2437/doctor.htm for a list of intelligent
design academics’ false credentials, and http://www.sundaysoftware.com/creationist.htm for a discus-
sion by an ex-creationist on the faulty credentials of creationist academics and creationism in general.



File: ProShemin (20060307) Created on: 3/7/2006 12:52 PM Last Printed: 4/24/2006 11:49 PM

2005] CONSTITUTIONALITY OF INTELLIGENT DESIGN? 623

over, it purports to be a scientific theory wholly distinct from religious doc-
trine.’

This Article has two primary goals. First, it seeks to offer an honest
and objective examination of the constitutionality of intelligent design as it
has been implemented in Dover, Pennsylvania. By analyzing a pending
case, and the first of its kind, this Article hopes to tackle subject matter that
the literature could previously only address in a speculative manner.'® Sec-
ond, this Article suggests that even if the Dover intelligent design case is
struck down, it is only a matter of time until intelligent design succeeds in
passing constitutional muster. Arguably, if certain conditions are met, or
teaching approaches are taken, intelligent design may eventually be taught
as an alternative to evolution in public schools.

The Article proceeds in five sections. Section I defines the origins of
life debate by describing in brief the competing origin of life theories. Sec-
tion II provides a survey of the evolution controversy, its historical context,
and the judicial treatment to date of various anti-evolution tactics. After
laying this foundation, Section III analyzes the intelligent design case pend-
ing in Dover, Pennsylvania, concluding that the program is likely to be
struck down based on evidence that the Dover Area School Board lacked a
secular purpose in adopting its program. Thereafter, Section IV suggests
ways in which intelligent design might surpass legal obstacles and find its
way into public schools after all. Finally, the Conclusion offers some
thoughts on the jurisprudential and socio-political implications of having
intelligent design taught alongside evolution in our nation’s schools.

9 The Harvard Law Review referred to members of the Intelligent Design group as “sophisticated
and well-credentialed scientists, philosophers, and legal scholars.” Book Note, Not Your Daddy’s Fun-
damentalism: Intelligent Design in the Classroom, 117 HARV. L. REV. 964, 964 n.3 (2004) (reviewing
FRANCIS J. BECKWITH, LAW, DARWINISM, AND PUBLIC EDUCATION: THE ESTABLISHMENT CLAUSE
AND THE CHALLENGE OF INTELLIGENT DESIGN (2003)); see also Francis J. Beckwith, Science and
Religion Twenty Years After McLean v. Arkansas: Evolution, Public Education, and the New Challenge
of Intelligent Design, 26 HARV. J. L. & PUB. POL’Y 456, 470 (2003) [hereinafter Science and Religion]
(discussing scholarly support for intelligent design); Francis J. Beckwith, Public Education, Religious
Establishment, and the Challenge of Intelligent Design, 17 NOTRE DAME J.L. ETHICS & PUB. POL’Y
461, 462-63 (2003) (listing scholars associated with intelligent design).

10 The contemporary literature on intelligent design is generally limited to discussions on the
development of intelligent design, the historic controversy between science and religion, and specula-
tion on how a court might rule on the subject by engaging in a Lemon test analysis. However, much of
the literature fails to go far beyond these subjects. Moreover, a significant amount of what has been
written is predicated on the various authors’ personal or political leanings on the subject.
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1. DEFINING THE DEBATE: COMPETING ORIGIN OF LIFE THEORIES!
A. Evolution

When Charles Darwin published the Origin of the Species in 1859, he
implicitly challenged the commonly held notion that humans were “cre-
ated” in their present form."” His assertion that all species evolved from
ancestral forms through a process called “natural selection,” whereby popu-
lations of organisms changed over time due to a natural selection for pre-
ferred heritable traits, set off a firestorm of controversy.

Darwin’s argument that gradual and continuous selection and adapta-
tion explained the evolution of species” struck those who believed that
humans were created in God’s image as a wholly misguided theory—it
“began in the mud, had a monkey in the middle and an infidel at the
tail”'*—for it “exclude[d] the necessity of supernatural intervention and
incorporated elements of chance and indeterminacy.”” In addition to sug-
gesting that humans likely descended from “lower life forms” rather than
from God, Darwin’s argument contradicted the belief that God was solely
responsible for human development and cast doubt on the literal truth of the
Bible.

I In this Article, reference to intelligent design or creationism as a “theory” is not meant to sug-

gest that it has met the scientific definition of the term.

12° CHARLES DARWIN, ORIGIN OF THE SPECIES (1859). The theory of evolution and natural selec-
tion that is largely attributed to Darwin was based in part on the work and observations of other scien-
tists, including geologist Charles Lyell, who argued in 1830 that the Earth was formed through gradual,
slow-moving processes. PBS, Online Lesson For Students: Learning Evolution, at http://www.pbs.org/
wgbh/evolution/educators/lessons/lesson2/act2.html (last visited Oct. 7, 2005). Other foundational
contributors to the theory include English economist Thomas Malthus, who argued that since more
creatures are born each year than the number that die, populations are held in check by famine and
disease, and Alfred Russell Wallace, who had sent a letter to Darwin proposing very similar ideas be-
fore Darwin published his theory. /d.

13 The National Academy of Sciences summarizes the theory of evolution as follows: “Biological
evolution concerns changes in living things during the history of life on earth. It explains that living
things share common ancestors. Over time, evolutionary change gives rise to new species. [Charles]
Darwin called this process ‘descent with modification,” and it remains a good definition of biological
evolution today.” NATIONAL ACADEMY OF SCIENCES, TEACHING ABOUT EVOLUTION AND THE NATURE
OF SCIENCE 3-4 (1998), available at http://www.nap.edu/readingroom/books/evolution98/evol5.html
(last visited Oct. 11, 2005).

14 PBS, Online Lesson for Students: Learning Evolution, at http://www.pbs.org/wgbh/evolution/
educators/lessons/index.html (Lesson 7, activity 1) (last visited Oct. 7, 2005).

IS Theresa Wilson, Evolution, Creation, and Naturally Selecting Intelligent Design out of the
Public Schools, 34 U. TOL. L. REV. 203, 207 n.41 (2003) (quoting DOROTHY NELKIN, THE CREATION
CONTROVERSY: SCIENCE OR SCRIPTURE IN THE SCHOOLS 25 (W.W. Norton & Co. 1982) (1977)).
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At various times from 1859 to the present, anti-evolutionists have
sought to limit or eliminate the teaching of evolution in public schools. The
scientific community strongly criticizes these efforts. The National Acad-
emy of Science has said:

To teach biology without explaining evolution deprives students of a powerful concept that
brings great order and coherence to our understanding of life . . . . Those who oppose the
teaching of evolution in public schools sometimes ask that teachers present “the evidence
against evolution.” However, there is no debate within the scientific community over
whether evolution occurred, and there is no evidence that evolution has not occurred. Some
of the details of how evolution occurs are still being investigated. But scientists continue to
debate only the particular mechanisms that result in evolution, not the overall accuracy of
evolution as the explanation of life’s history.'

In addition to efforts to limit or eliminate the teaching of evolution,
there have been attempts to teach alternative origin of life theories such as
“creationism” or “intelligent design” instead of, or alongside, evolution.
Legal scholars generally reject these efforts on the ground that they run
afoul of the First Amendment.

Nevertheless, although the vast majority of scientific, scholarly, edu-
cational, religious, and civil libertarian organizations accept the theory of
evolution and support its being taught in public schools, only 13% of
Americans believe that God was not involved in the process of evolution."”
According to a 2004 Gallup Poll, 55% of Americans believe that God cre-
ated humans in their present form and 27% of Americans believe that if
humans did “evolve,” God guided the process.'® As for the teaching of al-
ternative theories, two-thirds of Americans (65%) support creationism be-
ing taught alongside evolution while 37% of Americans favor creationism
being taught instead of evolution.” The balance of this section discusses the
distinguishing characteristics of competing origin of life theories.

B. Creationism

Generally speaking, a “creationist” is a person who rejects the theory
of evolution and believes instead that each species on earth was put there
by a Divine Being. The Dictionary of Science and Creationism defines
creationism as “[t]he belief in the creation of the universe, including man

16 NATIONAL ACADEMY OF SCIENCES, TEACHING ABOUT EVOLUTION AND THE NATURE OF
SCIENCE 3-4 (1998), available at http://www.nap.edu/readingroom/books/evolution98/evoll.html.
17" CBS News, Poll: Creationism Trumps Evolution (Nov. 22, 2004), at http://www.cbsnews.com/
stories/2004/11/22/opinion/polls/printable657083.shtml.
18
Id.
19 14,
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and all other life forms, by a supernatural Creator . . . as specifically de-
scribed in the biblical book of Genesis.”” Related to creationists are “crea-
tion-scientists,” who are defined as those who put forth scientific arguments
in support of creationism. A number of organizations, such as Answers in
Genesis, exist solely for this purpose.”

As the most widely-recognized alternative theory, creationism is often
cast on the opposite side of evolution in the creation-evolution dichotomy.*
In reality, however, the title “creationism” encompasses a range of perspec-
tives that fall along a continuum between those who believe in creationism
and those who accept the premise of evolution.”® The primary creationist
perspectives are categorized as Young Earth Creationism, Old Earth Crea-
tionism, and Theistic Evolution Theory. Intelligent Design, which this Arti-
cle will discuss in depth,* is an argument that overlaps the Young and Old
Earth theories.

Young Earth Creationism is the perspective most often associated with
fundamentalism. Members of this group adhere to a strict and literal inter-
pretation of the Bible, which asserts that all organisms were formed on the
Earth in a single event and that God created plants, animals and humans in
their final forms.” A Young Earth Creationist believes that the Earth is not
4.6 billion years old, but is instead closer to 6,000-10,000 years old based
on Genesis’ complete listing of the generations from Adam and Eve to his-

20 ROBERT L. ECKER, DICTIONARY OF SCIENCE & CREATIONISM 57 (1990). The creation story in
the Book of Genesis is as follows: “In the beginning, when God created the heavens and the earth, the
earth was a formless wasteland, and darkness covered the abyss, while a mighty wind swept over the
waters . . . . God said, ‘let the earth bring forth all kinds of living creatures . . . . Let us make man in our
image, after our likeness.” Genesis 1:1-2, 24-26 (The New American Bible).

21 Answers in Genesis contends that “the account of origins presented in Genesis is a simple but
factual presentation of actual events and therefore provides a reliable framework for scientific research
into the question of the origin and history of life, mankind, the Earth, and the universe.” Answers in
Genesis, Statement of Faith § B3 at http://www.answersingenesis.org/home/area/about/faith.asp (last
visited Oct. 7, 2005). But see Isaac Asimov, Introduction: Science Versus Creationism, National Center
for Science Education, at http://www.ncseweb.org/resources/articles/8859_introduction_science versus
_c_12 7 2000.asp (Dec. 7, 2000) (arguing that creation science is only a way to help creationism gain
legitimacy).

22 Eugenie C. Scott, Antievolution and Creationism in the United States, 26 ANN. REV.
ANTHROPOLOGY 263, 267 (1997), available at http://www.ncseweb.org/resources/articles/4550
_antievolutionism_and_creationi_2 13 2001.asp

23 Id.Fora graph of this continuum, see http://www.ncseweb.org/graphics/continuum. gif.

24 See discussion infra Section I.C.

25 Wilson, supra note 15, at 208.
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torical times.”® Young Earth Creationists divide themselves into several
subgroups, all of which reject modern physics, chemistry and biology.?’

In contrast to Young Earth Creationism, Old Earth Creationism ac-
cepts that the earth is ancient.”® However, Old Earth Creationists have been
trying since the mid-1700s to devise explanations that reconcile an old
earth position with the idea that God is the ultimate creator.” For instance,
Old Earth Creationists accommodate science to a literal reading of the Bi-
ble by postulating that the six days of creation were not 24-hour days but
possibly thousands or millions of years.*® Like the Young Earth Creation-
ists, the Old Earthers are comprised of various sub-groupings.*'

26 Eugenie C. Scott, The Creation/Evolution Continuum, National Center for Science Education,
at http://www.ncseweb.org/resources/articles/9213 _the creationevolution continu 12 7 2000.asp
(Dec. 7, 2000).

27 Young earth creationists divide themselves into Flat Earthers, Geocentrists, and classical
Young Earth Creationists. See Scott, supra note 22, at 267-68. The most conservative are the Flat
Earthers who believe that the earth is circular and flat, not spherical. /d. By comparison, Geocentrists
“accept that the planet is a sphere but deny that the sun is the center of the solar system.” /d. at 268. The
organization that is most representative and commonly associated with young earth creationism and
creation science is the Institute for Creation Research (ICR). See id. at 268. The organization, which
was founded by Henry Morris and others in the early 1970s to promote the scholarship of young earth
creationism, has a robust publishing arm, a graduate program offering masters degrees in science and
science education, and a public museum. /d. Although its faculty conducts little, if any, actual research,
their presence is felt at Christian revivals and on Christian radio networks. /d. at 269. ICR is considered
the flagship creationist institution to which all other organizations look for leadership and guidance.
Scott, supra note 22, at 268. For a comparison of ICR’s tenets on science creationism and biblical
creationism, see http://www.icr.org/index.php?module=research&action=index&page=research _tenets.

28 Scott, supra note 22, at 270.
2 Id. at269-72.

30 14 at 270.

31 0Old earth creationists divide into Gap Theory, Day-Age Theory and Progressive Creationists,
among other theories. Scott, supra note 22, at 270. Gap or Restitution Theory has asserted since the late
eighteenth century that there is a large temporal gap between Genesis I:1 and I:2, and within that time
period there was a pre-Adam creation that was destroyed. /d. Thereafter, as recounted by Genesis 1:2,
God started over and created Adam and Eve and the world in six days. /d. This temporal gap between
the two separate creations allows gap theorists to reconcile evidence of the earth’s antiquity with a
belief in creationism. /d. Day-Age Theory, by comparison, reconciles scientific evidence with a literal
reading of the Bible as mentioned above by postulating that the six days of creation should not be un-
derstood as six twenty-four hour days, but as days representing thousands or even millions of years. /d.
Progressive Creationism presents the view of the majority of today’s old earth antievolution activists.
1d. Most of these adherents believe that God “created ‘kinds’ of animals that were of a higher taxonomic
level than species.” Scott, supra note 22, at 270. Within each kind of animal, a cat for example, evolu-
tion could have occurred such that a cat could differentiate into a lion, leopard, bobcat, or other animal
from the cat family. /d. However, although such “horizontal” variation could have occurred, “vertical”
change between different kinds of animals could not have taken place. Id. at 271. Hence, “[t]he basic
body plans of major phyla that appear in the so-called Cambrian explosion are seen by most Old Earth
Creationists as evidence of Special Creation.” Id.
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Along the continuum, Intelligent Design Creationism overlaps Young
Earth and Old Earth Creationism.*> Most intelligent design proponents are
Old Earthers, but the intelligent design concept is compatible with both
groups because the argument avoids making factual claims regarding the
age of the earth, common ancestry, or specific phylogenies.”® As this Article
discusses in section 1.C., intelligent design creationists allow for microevo-
lution, but deny that mutation and natural selection adequately explain the
evolution of one species into another, such as apes into humans.** They
believe that the origin of life and humans are too complex to have evolved
naturally by chance.” Thus, an intelligent Designer must have played a role
in their origin.*®

Adherents of Theistic Evolution Theory, the third major strand of
creationism, do not subscribe to a literal interpretation of Genesis, but still
adhere to an idea of divine creation and consider the natural processes iden-
tified by Darwin as a plan intended for the world by a Creator.”” Specifi-
cally, they believe that a God created time, space, and matter, but left the
majority of life changes to the natural workings of evolution.*® Thus, al-
though proponents of theistic evolution differ as to the extent of God’s in-
volvement in evolution, they believe that one species can give rise to an-
other consistent with Darwin’s theory of descent with modification. This
perspective of the origin of life is taught at the majority of mainstream
Protestant seminaries and was recognized by Pope John Paul II as the offi-
cial position of the Catholic Church in 1996.

C. Intelligent Design

Intelligent design asserts that purely natural forces cannot adequately
explain the origin and development of living organisms. Intelligent design
thus attributes the origin of life to the actions of an intelligent agent, posit-

32 Sceott, supra note 26.

33 Id. Evolutionists posit that intelligent design is not a scientific theory because it claims to be
compatible with both an old view and young view of the earth. See id. Moreover, evolutionists place
intelligent design in the progressive creationism category because “[w]henever irreducible complexity
of a biological structure is encountered, there is evidence of direct design—or creationism.” /d.

34 Scott, supra note 26.

¥

36 .

37 .

38 HOWARD J. VAN TILL, THE FOURTH DAY: WHAT THE BIBLE AND HEAVENS ARE TELLING US
(1986).

39 Scott, supra note 22, at 271-72.
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ing that if evolution occurred at all, it was not by the process of natural se-
lection, but by the work of an omniscient Creator.*

The concept of intelligent design stems from the work of English theo-
logian William Paley*' who developed the idea in his 1802 book Natural
Theology.* Paley compared biological structures such as an eye to a watch
and theorized that since each was complex, neither could have self assem-
bled.® Specifically, since it was obvious that an intricately made watch
could not be the product of chance, the mere existence of the watch implied
that a “watchmaker” had designed it with a purpose in mind.* By analogy,
because there is order, purpose and design in the universe, there is an om-
niscient designer who created it.* Paley’s conclusion was that a Creator
akin to a watchmaker explained the origin of life.*

In 1989, the modern intelligent design movement was launched when
Percival Davis of Hillsborough Community College in Tampa, Florida and
Dean Kenyon of San Francisco State University resurrected the 200-year-
old watchmaker argument in their book Of Pandas and People: The Cen-
tral Question of Biological Origins (“Pandas™).*” The thesis of Pandas,
whose second edition was published in 1993, is essentially identical to
Paley’s theory: because classic Darwinism cannot explain the structural
complexity of life, life is attributable to an intelligent Designer.*®

Since Pandas’ publication, there have been widespread efforts to in-
troduce it into high school biology classrooms, mostly by televangelists and

40 Inits Complaint in Kitzmiller, the ACLU defined intelligent design as “a non-scientific argu-
ment or assertion, made in opposition to the scientific theory of evolution, that an intelligent, supernatu-
ral actor has intervened in the history of life, and that life owes its origin to a master intellect.” ACLU
Kitzmiller Complaint, supra note 1 (introduction).

41 Scott, supra note 22, at 279-80.

42 WILLIAM PALEY, NATURAL THEOLOGY 50 (Elisha Bartlett ed., Harper & Brothers, vol. 1 1839)
(1802).

43 Seott, supra note 26 (citing Paley).
.
¥
46 Scott, supra note 22, at 280.

47 PERCIVAL DAVIS & DEAN H. KENYON, OF PANDAS AND PEOPLE: THE CENTRAL QUESTIONS OF
BIOLOGICAL ORIGINS (1989). Pandas was actively promoted for public school use starting in Alabama
in 1989 and continuing through the 1990s. Nick Matzke, Introduction: Of Pandas and People, the
Foundational Work of the ‘Intelligent Design’ Movement, National Center for Science Education, at
http://www.ncseweb.org/resources/articles/8442 1 introduction_iof pandas 11 23 2004.asp  (Nov.
23,2004).

After 2000, active support for Pandas began to wane, as reflected by the date of its last publica-
tion, 1993. Id. However, the textbook came into the spotlight again in 2004 when the Dover, Pennsyl-
vania School Board accepted an anonymous donation of fifty copies of the eleven year-old book. /d.

48 Trisha Gura, The Evolutionary War, HHMI BULLETIN, Sept. 2002, at 24, http://www.hhmi.org/
bulletin/pdf/sept2002/Evolution.pdf.
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intelligent design advocacy groups.* In 2005, Ohio, Kansas, Virginia,
Texas, and Pennsylvania all considered whether to introduce Pandas into
their classrooms.*® Thus far, more than 20,000 copies have been sold.”!

Shortly after the publication of Pandas, the Seattle-based Discovery
Institute was founded as a conservative think tank to promote the writings
of intelligent design proponents.”® The Discovery Institute in turn formed
the Center for Science and Culture (“CSC”) to promote a strategy referred
to as the “wedge,” which strives to make a scientific case with “favorable
implications for theism.”” The Institute explains the “wedge” strategy as
follows: “If we view the predominate materialist science as a giant tree, our
strategy is intended to function as a ‘wedge’ that, while relatively small,
can split the trunk when applied at its weakest points.”* Today, CSC has an
annual budget of about $3.2 million and plans to spend approximately $1.3
million in 2005 on intelligent design research and advocacy.” It is actively
involved in debates at the state level over science standards, such as those
that took place in Kansas and Ohio.

In the 1990s, intelligent design embraced two major scientific innova-
tions: (1) Michael Behe’s concept of “irreducible complexity” and (2) Wil-
liam Dembski’s “design inference” argument. Behe, who presented his
theory in Darwin’s Black Box in 1996, proposed that there are certain bio-
chemical structures that, being “irreducibly complex,” cannot have arisen

49 See Eugenie C. Scott, Televangelist Promotes Of Pandas and People, NCSE REPORTS, Mar.-
Apr. 1992, at 19, http://www.ncseweb.org/resources/articles/1699 39 scott 1992 televangeli 11 24
2004.asp.

50 Bill Toland, Intelligent Design: Is It Just Creationism Lite?, PITTSBURGH POST-GAZETTE, Jan.
9,2005, at Al.

51 Claudia Wallis, The Evolution Wars, TIME, Aug. 15, 2005, at 26.

52 The CSC website defines itself as follows: “The Center for Science and Culture is a Discovery
Institute program that encourages schools to improve science education by teaching students more fully
about the theory of evolution, as well as supporting the work of scholars who challenge various aspects
of neo-Darwinian theory and scholars who are working on the scientific theory known as intelligent
design.” The Discovery Institute, Top Questions [hereinafter Top Questions], at
http://www.discovery.org/csc/topQuestions.php (last visited Sept. 3, 2005).

53 Discovery Institute, The “Wedge Document”: “So What?,” (Mar. 1, 2004) (discussing CSC
goals, projects, five-year strategic plan and activities), at http://www.discovery.org/scripts/viewDB/
index.php?command=view&id=2101. “Theism” is a belief in the existence of a God who created man
and world. Merriam-Webster Online Dictionary, http://www.webster.com/cgi-bin/dictionary?book=
Dictionary&va=theism (last visited Oct. 31, 2005).

54 Discovery Institute, The Wedge, available at http://www.aclu.org/evolution/legal/wedgedoc.pdf
(last visited Nov. 9, 2005). The Strategy is studied in detail in BARBARA FORREST & PAUL GROSS,
CREATIONISM’S TROJAN HORSE: THE WEDGE OF INTELLIGENT DESIGN (2003).

55 Linda Shaw, Does Seattle Group “Teach Controversy” or Contribute to It?, THE SEATTLE
TIMES, Mar. 31, 2005, at Al.
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through unguided natural processes.’® Dembski, who presented his theory in
Intelligent Design: The Bridge Between Science and Technology in 1999,
contends that he has developed an algorithm—an “explanatory filter”—that
can distinguish between the products of “intelligent design” and the work-
ings of natural law and chance.”

Based on the research of Behe, Dembski and others,*® proponents in-
sist that intelligent design is a valid scientific theory separate and distinct
from the Bible. In fact, proponents claim that as a theory, intelligent design
is only incompatible with evolution to the extent that evolution is defined
as neo-Darwinism—the idea that evolution is driven by natural selection
acting on random mutations.” On the other hand, intelligent design distin-
guishes itself from creationism in two fundamental ways: it does not explic-
itly identify God as the universe’s intelligent Designer and it accepts scien-
tific theories other than evolution. Nevertheless, both creationism and intel-
ligent design rest on the assumption that because there are “gaps”® in evo-
lutionary theory, evolution is incapable of explaining human development.

56 MICHAEL J. BEHE, DARWIN’S BLACK BOX: BIOCHEMICAL CHALLENGE TO EDUCATION 39
(1996). Behe argues that an irreducibly complex system—a “single system composed of several well-
matched interacting parts that contribute to the basic function, wherein the removal of any one of the
parts cause the system to effectively cease functioning”—cannot evolve through Darwinian mechanisms
because “any precursor to an irreducibly complex system that is missing a part is by definition nonfunc-
tional.” Id.

57 Wilson, supra note 15, at 210. The filter, which was developed to detect design inside or out-
side biology, uses statistical techniques to determine if a predictable process is the cause of an event or
object, or if the event or object could have arisen by chance. /d.

L Among the scholars affiliated with Intelligent Design are: Francis J. Beckwith, Phillip E. John-
son, William Dembski, Alvin Plantiga, J.P. Moreland, Michael Behe, Dean Kenyon, Dallas Willard,
Stephen C. Meyer, Walter Bradley, Hugh Ross, David Berliski, Paul Nelson, Henry F. Shaerfer III,
Jonathon Wells, William Lane Craig, and Robert Kaita. Science and Religion, supra note 9, at 470.

59 Intelligent design adherents posit that random mutation suggests a purposeless process that has
no specific direction or goal, including survival of a species. Top Questions, supra note 52.

60 One such gap is described in Pandas as follows:

The absence of unambiguous transitional fossils is illustrated by the fossil record of whales.
The earliest forms of whales occur in rocks of Eocine age, dated some 50 million years ago,
but little is known of their possible ancestors. By and large, Darwinists believe that whales
evolved from a land mammal. The problem is that there are not clear transitional fossils link-

ing land mammals to whales. If whales did have land-dwelling ancestors, it is reasonable to
expect to find some transitional fossils.
Kenneth R. Miller, Of Pandas and People: A Brief Critique, available at http://www.kefs.org/
pandas.html (quoting Pandas) (citations omitted) (last visited Oct. 31, 2005).
As evidenced by this statement, intelligent design proponents are willing to suggest that lack of
certain evidence is enough to indicate that evolution is wrong. However,
in the past ten years . . . three true intermediate forms [of whales] have been discovered. Up
until 1986, the oldest known fossil whale had been Basilosaurus, dating to about 40 million
years before present. However, fossil-hunters have now found three intermediates that link
Basilosaurus to land-dwelling ancestors. They are: Pakicetus inachus (52 myr), Ambulocetus
natans (50 myr), and Rodhocetus kasrani (46 myr).
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Regarding the teaching of intelligent design in public schools, the Dis-
covery Institute and its Center for Science and Culture argue that students
should be presented with evolution’s unresolved issues. To do less, accord-
ing to the Institute, is censorship.” While many creationists—including
many intelligent design proponents—want evolution out of the classroom
altogether, the Institute attempts to distinguish intelligent design by advo-
cating a “teach the controversy” approach. Such an effort would allow in-
struction of evolution, but would require a discussion of gaps in Darwin’s
theory and the presentation of alternative perspectives.®

Not surprisingly, what intelligent design calls “gaps,” scientists regard
as evidence waiting to be discovered, and what intelligent design calls a
“compromise,” critics label a creationist agenda.

II.  THE ORIGIN OF LIFE CONTROVERSY AND JUDICIAL TREATMENT TO
DATE

The issue of whether alternative paradigms of origin theory can be
taught within public schools has become a cultural and educational contro-
versy seemingly unparalleled in First Amendment jurisprudence. This sec-
tion briefly traces the development of the controversy and the role of courts
within the debate by placing the controversy in its historical context and
highlighting seminal decisions.

In Colonial America, there was no separation between church and
state. As a consequence, a European pattern of church-dominated schools
prevailed until the late eighteenth century when a demand for secular edu-
cation emerged. By the 1830s, this demand had catalyzed the end of state-
supported church establishments and the emergence of free, tax-supported,
nonsectarian public schools.®

Despite the emergence of secular schools as the accepted educational
model throughout the United States, the de-emphasis of religion in public
schools led to widespread discontent and even riots among some segments
of the population. However, rather than directly challenge this shift toward
secular education, many denominations simply established their own pri-
vate, church-supported learning institutions.

Coexistence of separate secular and sectarian academic institutions de-
fined the waning days of the nineteenth century. One scholar referred to the

1d.

6l Top Questions, supra note 52.

2 d.

63 Derek H. Davis, Kansas Versus Darwin: Examining the History and Future of the Creationism-
Evolution Controversy in American Public Schools, 9 KAN. J.L. & PUB. POL’Y 205, 208 (1999).
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period as the “high water mark of the principle of separation of church and
state.”** By contrast, the twentieth century was an era of contentious debate
over the role of religion in public schools, particularly concerning the pref-
erence for Darwin’s theory of evolution over the Bible’s theory of creation.
While proponents of evolution have sought to secure and defend evo-
lution’s place within the public school science curricula, opponents have
attempted to forbid, limit, or otherwise undermine its teaching with an ever-
evolving range of strategies. The following discussion not only catalogues
these efforts, but also illustrates that each new attempt is a more sophisti-
cated and strategically crafted approach than the one that failed before it.

A. Anti-Evolution Statutes

Anti-evolution statutes were the outgrowth of a 1920s conservative
crusade “to reform social and moral behavior.”* Following ratification of
the Eighteenth Amendment, which outlawed the sale of alcoholic beverages
and ushered in the era of prohibition, conservatives turned their attention to
outlawing the teaching of evolution based on their belief that “more than
anything else, [teaching evolution] harmed the spiritual and moral devel-
opment of students.”®® Toward this end, between 1921 and 1929, creation-
ists proposed volumes of Populist legislation, including anti-evolution bills
in thirty-seven states aimed at eradicating the teaching of evolution from
public schools.*’

1. Scopes v. State

On March 13, 1925, the Tennessee general assembly passed the most
historically famous of these anti-evolution statutes, the Butler Act.®® The
statute made it

unlawful for any teacher in any of the . . . public schools of the State which are supported in
whole or in part by the public school funds of the State, to teach any theory that denies the

o4 1.

65 EDWARD J. LARSON, TRIAL AND ERROR: THE AMERICAN CONTROVERSY OVER CREATION AND
EVOLUTION 35-36 (1989).

66 J4. at 36.

67 Id. at 28-29; NELKIN, supra note 15, at 31.

68  TENN. CODE ANN. § 27 (1925).
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story of the Divine Creation of man as taught in the Bible, and to teach instead that man has
descended from a lower order of animals.*

Just two years after being put into force, the statute was challenged in
the infamous case of Scopes v. State,” commonly referred to as the Scopes
Monkey Trial. There, John T. Scopes, a substitute biology teacher, was
indicted for violating the Butler Act.”' He defended himself by arguing the
merits of evolution rather than the statute’s unconstitutionality under the
First Amendment.”

At the time of the trial, the theory of evolution was largely accepted by
scientists as well as by many Christian theologians.” Nevertheless, the trial
court concluded that the legislature had the right to control education in the
state and Scopes was fined $100 for violating the Act.” The court con-
cluded that the Butler Act did not violate either the state or federal Consti-
tution.” The Tennessee Supreme Court subsequently overturned the deci-
sion, but only on minor procedural grounds.”

Although Scopes addressed a state law, the media frenzy surrounding
the trial made the case one of national interest and concern. Creationists felt
that they were being made a fool of by the Northern press and, as a result,
began an attack on local communities that amounted to what one critic de-
scribed as “the emasculation of textbooks, the ‘purging’ of libraries, and . . .
the continued hounding of teachers.””” Such an effort almost succeeded in
fully removing Darwin from the classroom. The impact on American sci-
ence education is illustrated by a scholarly survey of the content of biology

9 d.

70" 289 S.W. 363 (Tenn. 1927).
.

2 Id. at 366.

(ENN:H Wayne House, Darwinism and the Law: Can Non-Naturalistic Scientific Theories Survive
Constitutional Challenge?, 13 REGENT U. L. REV. 355, 369 (2001).

74 Scopes, 289 S.W. at 363.

75 Id. 1t ruled that the jury, not the judge, should have ascertained the fine. Interestingly, Clarence
Darrow, Scopes’ attorney, had asked the jury to find Scopes guilty so that the issue could be won at a
higher court on appeal. Richard M. Cornelius, World’s Most Famous Court Trial, at
http://www.bryan.edu/802.html (last visited Oct. 31, 2005).

76 1t has been suggested that the Tennessee Supreme Court did not address a violation of the First
Amendment because, at the time of the trial, the Supreme Court had yet to apply the First Amendment
to State governmental activity through its incorporation of the First Amendment into the due process
clause of the Fourteenth Amendment. Thus, under Tennessee law there was no basis for considering the
legislative prohibition of evolution on religious grounds to be a violation of the law. House, supra note
73, at 406.

77" Davis, supra note 63, at 213 (citing RONALD L. NUMBERS, THE CREATIONISTS, IN GOD AND
NATURE: HISTORICAL ESSAYS ON THE ENCOUNTER BETWEEN CHRISTIANITY AND SCIENCE 391, 403
(David C. Lindberg & Ronald L. Numbers eds., 1986)).
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textbooks up to 1960. The study revealed that textbooks published through-
out the later half of the 1920s ignored evolutionary biology, and new edi-
tions of older volumes deleted the words “evolution” and “Darwin” from
the index.”

Hence, the Scopes trial and its immediate aftermath marked not only
the beginning of public awareness of the evolution controversy, but also
threatened to tip the balance in favor of creationism.

2. Epperson v. Arkansas

Creationists and evolutionists came face to face again in Epperson v.
Arkansas,” this time before the United States Supreme Court. Arkansas had
passed a statute in 1928 that forbade public universities and school teachers
from teaching that humans descended or ascended from a lower order of
animals and forbade the selection of textbooks that promoted evolution
theory.® In contrast to Tennessee’s Butler Act, violation of the Arkansas
statute was accompanied by a minimum fine and termination of employ-
ment.®!

Susan Epperson, a tenth-grade teacher in her first year of teaching,
was required by her local school administration to teach from a textbook
that discussed the theory of evolution.*> In order to preempt any action
against her, Epperson sought a declaratory judgment that the Arkansas stat-
ute was void.* The Chancery Court invalidated the statute on the ground
that it infringed upon the First Amendment’s Free Speech guarantee.** On
appeal, however, the Arkansas Supreme Court reversed, employing reason-
ing similar to that of the Tennessee Supreme Court in Scopes.™

The U.S. Supreme Court, however, in a landmark ruling that perma-
nently forbade the use of anti-evolution statutes, swung the evolution-
creationism pendulum back in favor of evolution. According to the Court,
the Arkansas statute violated the Establishment Clause of the First Amend-

78 NELKIN, supra note 15, at 33.

79393 U.S. 97 (1968).

80  ARK.STAT. ANN. § 80-1627 (1960 Repl. Vol.).

81 Jd. §§ 80-1627 to -1628.

82 Epperson, 393 U.S. at 100.

8 1d.

84 Id.at 100-01.

85 State v. Epperson, 416 S.W.2d 322, 322 (Ark. 1967), rev’d, 393 U.S. 97 (1968). The court held
that a statute pertaining to teaching of evolution theory “is a valid exercise of the state’s power to spec-
ify the curriculum in its public schools.” Id.
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ment.* In articulating its holding, the Court focused largely on the statute’s
non-secular purpose.

Without specifically defining “science” or “religion,” the Court held
that the Arkansas statute promoted Biblical divine creation and therefore
violated the Establishment Clause by preferring Christian doctrine.*” Al-
though the Court recognized the right of states to determine their own edu-
cational curricula, it reasoned that states could not prohibit the teaching of a
scientific theory when such a prohibition violated the First Amendment.*
States would not be allowed to prohibit the teaching of scientific doctrines
simply because science conflicted with religious tenets.”

The Court’s ruling in Epperson sent a strong message to both lower
courts and creationists. State courts began striking down anti-evolution
statutes while creationists began to strategize about how to repackage crea-
tionism to survive judicial scrutiny.”

B. Balanced Treatment Statutes

As in the case of anti-evolution statutes, state legislatures enacted bal-
anced treatment statutes in response to certain political and social events. In
particular, the content of science textbooks used in public schools was scru-
tinized in the wake of two seemingly unrelated events: the Soviets’ 1957
launch of Sputnik and the 100th anniversary of the publication of Darwin’s
Origin of the Species.”’ While the anniversary of Origin of the Species
awakened within the American public a renewed interest in the subject of
evolution, the launch of Sputnik sparked political concern regarding Rus-
sian scientific advancement and superiority.*

Together, these two events served as the impetus for a study con-
ducted by the Biological Sciences Curriculum Study (BSCS) that con-
firmed that biology education in America not only lagged behind European
biology education, but also failed to integrate the last twenty years of biol-

86 Epperson, 393 U.S. at 106-07.
87 Jd. at 109.
88 Jd.at107.
8 1d.
90 The last of the anti-evolution statutes was declared unconstitutional in the 1970 case, Smith v.
State, 242 So. 2d 692 (Miss. 1970). There, a mother filed suit on behalf of her student daughter, arguing
that Mississippi’s anti-evolution statute deprived her daughter, who wanted to pursue a scientific career,
of a proper scientific education. /d. The Mississippi Supreme Court relied on Epperson to find the
statute unconstitutional. /d. at 696-97.

91 House, supra note 73, at 368-69.

92 LARSON, supra note 65, at 91.
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ogy research.” In response to the study’s findings, BSCS immediately be-
gan revising science texts.”® The result was that by the 1960s, the BSCS
textbooks “gained and held half the biology textbook market.” Subse-
quently—in stark contrast to the texts available following the Scopes trial—
almost every newly published biology textbook on the market boldly dis-
cussed the theory of evolution.”

American desire to assert its scientific superiority was met with a
somewhat conflicting desire to assert its religious superiority. In order to
contrast “God-fearing Americans” and “spiritually corrupt Communists,”
creationists sought to emphasize the virtues of American morality and faith
by renewing their lobbying efforts against the teaching of evolution.”” The
Creation Research Society and the Institute for Creation Research were
developed in 1963 and 1972 respectively, solely for this purpose.” Thus,
while the scientific community was committed to increasing the presence of
evolution in biology curricula, the religious community was preparing to
limit it.

The strategy of the leading creationist organizations, which had inter-
nalized the lessons of Scopes and Epperson, was two-fold.” First, they
adopted a “balanced treatment” platform, whereby creationism would be
taught alongside, rather than in place of, evolution.'® A 1980 poll indicated
that seventy-five percent of the public approved of this sort of balanced
treatment approach.'” Second, the word “creationism” was replaced with
“scientific creationism,””” signaling a recognition that creationist tenets
invoking science, and not rooted solely in religion, were more likely to re-
ceive judicial sanction. Toward this end, biblical references to Genesis were
omitted and replaced with “scientific” arguments against evolution.'”

The two-prong strategy illustrates a conspicuous, deliberate and mean-
ingful shift in creationist tactics. Whereas creationists had begun their cru-

93
94

NELKIN, supra note 15, at 39, 44-47.
LARSON, supra note 65, at 91, 95-96.
95 Id. at95.

9 Id. at 95-96.
97

98

Davis, supra note 63, at 213.
See Scott, supra note 22. Following World War II, fundamentalists were “preoccupied with . . .
setting up Bible camps, colleges, seminaries, newspapers and radio stations.” Davis, supra note 63, at
213. Their focus at the time was prayer and sex education. /d. However, in the late 1960s, fundamental-
ists turned their attention back to evolution after the publication of the BSCS texts. /d. at 213 (quoting
NELKIN, supra note 15, at 33).
9 See Davis, supra note 63, at 213-14.

100 Id.

101 74 at 214 (citing NUMBERS, supra note 77, at 249).

102 14, at 214.

103 74, (citing NUMBERS, supra note 77, at 244-45).
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sade against evolution by demanding that evolution be banned entirely
from public schools, they now endeavored to place creationism alongside
evolution. This emphasis reveals both a calculation and a willingness to
compromise the original creationist position in order to achieve the ultimate
goal of having creationism taught in schools.

1.  MecLean v. Arkansas Board of Education

The Balanced Treatment for Creation-Science and Evolution-Science
Act'™ was the statute at issue in McLean v. Arkansas Board of Education.'”
This Act declared that both creationism and evolution were sciences and
therefore should be given equal treatment in the classroom.'® Several reli-
gious and educational groups, along with a high school biology teacher,
brought suit on the ground that the Act violated the Establishment Clause.'”’

A federal district court agreed with the plaintiffs and invalidated Ar-
kansas’ Balanced Treatment statute by applying the “purpose” prong of the
Lemon test. The Lemon test, which courts apply to determine if a law estab-
lishes a religion, asks whether: “(1) the statute has a secular legislative pur-
pose; (2) its principal or primary effect is one that neither advances nor
inhibits religion; and (3) the statute fosters ‘an excessive government en-
tanglement with religion.””'® The court stated that although the Act es-
poused secular purposes, including “promoting academic freedom” and

104 ARK. CODE ANN. § 80-1663 (Michie Supp. 1985).

105 529 F. Supp. 1255 (E.D. Ark. 1982).

106 AcLean, 529 F. Supp. at 1256, 1259-60. Advocates of balanced treatment statutes articulate a
number of reasons for giving creation as much classroom time as evolution. They argue that “the relig-
ion of ‘secular humanism’ is promoted in public schools through the teaching of evolution.” House,
supra note 73, at 392. They contend that by not giving equal time, the state is acting hostilely toward
religion, and such action itself violates the free exercise rights of parents and children. /d. at 394. Fur-
ther, they assert that because creation science is science, teaching both creation and evolution is the only
way for the state to maintain a neutral position on the subject. /d. at 396. Finally, creationist advocates
posit that the teaching of creation aids student educational development by exposing students to alterna-
tive theories and providing a diversity of perspective. /d. at 397.

107" McLean, 529 F. Supp. at 1257.

108 The Lemon Test was formulated by Chief Justice Warren Burger in the 1971 majority opinion
of Lemon v. Kurtzman, 403 U.S. 602 (1971). Lemon dealt with Rhode Island and Pennsylvania pro-
grams that supplemented the salaries of teachers in religiously based, private schools who taught secular
subjects. Id. The Court struck down both programs as violative of the establishment clause. /d. The
purpose of the Lemon test is to determine when a law has the effect of establishing religion. /d. at 606-
07, 612. Although the test has been criticized and modified since it was first articulated, it has served as
the foundation for many of the Court's post-1971 establishment clause rulings. See infra Section I11.B.1
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“preventing discrimination against students on the basis of their person
beliefs,” the legislative history revealed the opposite.'”

The Act was both devised and lobbied for by Paul Ellwanger, presi-
dent of Citizens for Fairness in Education.'® Ellwanger, who believed that
evolution was “a forerunner of . . . social ills such as Nazism, racism and
abortion,” had written the law as part of “a religious crusade . . . between
God and anti-God forces.”""" The Act thus belied an effort to “introduce the
Biblical version of creation into the public school curricula.”'** Based on
this non-secular purpose, the court found that the statute violated the First
Amendment’s prohibition against the establishment of religion.'"

Although the absence of a secular purpose was sufficient to invalidate
the Act, the court went further and found that the Act also advanced relig-
ion."" In doing so, the court took the unprecedented step of trying to deter-
mine whether creation science was in fact science. After setting out five
characteristics of “science” and making a detailed inquiry into the nature of
creation-science,'” the court ultimately concluded that creation science was
more religion than science and the primary effect of the statute was to ad-
vance religion.'"® Although McLean was a federal district court decision, it
represents the first time that a court held that creationism was ipso facto
“religious teaching” in violation of the First Amendment.

2. Edwards v. Aguillard

In 1981, Louisiana passed the Balanced Treatment for Creation-
Science and Evolution-Science in Public School Instruction Act,'” which
prohibited the teaching of evolution without equal instruction of creation-
science."® The Act also required the development of curricula for creation
science, but not for evolution.'”

In Aguillard v. Edwards,” a group of students, teachers and religious
leaders challenged the statute on the ground that it violated the Establish-

109 McLean, 529 F. Supp. at 1264.
10 See id. at 1261-63.

UL jg at 1261,

12 74 at 1264.

13 14 at1272-73.

14 14 at 1264.

U5 McLean, 529 F. Supp. at 1267.
16 14 at 1269, 1272.

17 LA REV. STAT. ANN. §§ 17:286.1 to :286.7 (West 2001).
18 14 §17:286.4.

19 14§ 17:286.7.

120 765 F.2d 1251 (5th Cir. 1985).
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ment Clause.”” The Fifth Circuit affirmed the district court’s summary
judgment ruling in favor of the Plaintiffs based on a lack of a secular pur-
pose.'? It concluded that the actual purpose of the statute was to “discredit
evolution by counterbalancing its teaching at every turn with the teaching
of creationism, a religious belief.”'*

Subsequently, in the watershed decision of Edwards v. Aguillard,
the U.S. Supreme Court held in 1987 that a requirement that public schools
teach “creation science” alongside evolution violated the Establishment
Clause of the United States Constitution because it lacked a secular pur-
pose.'” In an opinion authored by Justice Brennan, the Court rejected Lou-
isiana’s argument that the secular purpose of the statute was to promote
academic freedom.'?® Brennan noted that although the Court was “normally
deferential to the state’s articulation of a secular purpose,” such a purpose
must be “sincere and not a sham.”'"”” Moreover, the Court appeared to en-
dorse the sentiments articulated by McLean concerning the scientific qual-
ity of creation science. The Court found that it is “inherently religious” to
hold a belief that a supernatural Creator was responsible for creation.'*®

Edwards signaled to creationists that balanced treatment statutes
would fare no better than anti-evolution statutes. However, rather than per-
suading creationists to abandon their crusade, the Court’s ruling further
mobilized the anti-evolution movement. Based in part on Justice Antonin
Scalia’s dissent in Edwards, which stated that Christian fundamentalists
“are quite entitled, as a secular matter, to have whatever scientific evidence
there may be against evolution presented in their schools,”'? creationists
devised new ways to bring alternative evolution theories into public school
classrooms.

124

121 14, at 1253-54.

122 14, at 1257-58.

123 14, at 1257.

124 482 U.S. 578 (1987).

125 1d. at 596-97.

126 14. at 586.

127" 1d. at 586-96.

128 14 at 600 n.2 (citing McLean v. Ark. Bd. of Educ., 529 F. Supp. 1255, 1266 (E.D. Ark. 1982))
(“Creation ‘ex nihilo’ means creation ‘from nothing” and has been found to be an ‘inherently religious
concept.””).

129 Edwards, 482 U.S. at 634 (Scalia, J., dissenting).
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C. Recent Strategies

Recent strategies to counter the presence of evolution in schools are
particularly creative. They include modifying state science standards,'*
issuing disclaimers,"”' and a new “teach the controversy” approach.'”* With
nearly two-thirds of Americans favoring the teaching of creationism along-
side evolution,'* creationists have succeeded in encouraging states such as
Missouri, Ohio, Wisconsin'** and South Carolina'*® to place issues related to
the teaching of evolution on their 2005 legislative agendas or judicial dock-
ets.*

1. Modification of State Science Standards

In recent years, states have taken new steps to implement the old ap-
proach of substantially limiting—if not eliminating—any mention of the
term “evolution” from state science curricula and standardized tests. Intelli-
gent design proponents have turned their focus to statewide curriculum
standards for several reasons. In addition to success at the state level having
a broader impact than anything achieved with local school boards, there is a
decreased risk of local activists making religious statements that jeopardize
intelligent design’s chance of surviving constitutional challenge in court."’
Furthermore, “[t]he decision-making bodies involved in approving state
science standards tend to be small, not particularly knowledgeable, and,

130 See discussion infra Section I1.C.1.
131 See discussion infra Section 11.C.2.

132 See discussion infra Section 11.C.3. Some other contemporary tactics that have proven less
successful include pressuring textbook publishers to minimize their coverage of evolution and lobbying
for governmental funding of private religious schools through tuition tax credits and vouchers. Davis,
supra note 63, at 212-215.

133 Neela Banerjee, An Alternative to Evolution Splits a Pennsylvania Town, N.Y. TIMES, Jan. 16,
2005, § 1 (citing a November 2004 CBS poll).

134 1n Wisconsin, the Grantsburg School Board voted unanimously on October 12, 2004 to adopt
the following resolution: “When theories of origin are taught, students will study various scientific
models/theories of origins and identify the scientific data supporting each.” The School Board felt that
teaching only evolution was “tantamount to indoctrination.” Susanne Quick, Grantsburg Unearths
Questions of Science, MILWAUKEE J. SENTINEL, Nov. 13, 2004.

135 Banerjee, supra note 133 (“In South Carolina, legislation will be introduced to examine the
state's curriculum on teaching the origin of species.”).

136 Qusan Jacoby, Caught Between Church and State, N.Y. TIMES, Jan. 19, 2005, at A19.

137 Wallis, supra note 51, at 30.
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above all, elected,” so they are susceptible to political pressure and public
opinion.'*®

The approach the Kansas school board took in 1999 to modify its
state’s science standards is noteworthy. Other states have taken a similar
approach.” On August 11, 1999, the Kansas State Board of Education
voted 6-4 to adopt a modified version of the state’s science standards which
would de-emphasize the teaching of evolution in Kansas public schools.'*
Specifically, state school boards would be given a set of guidelines that
made it clear that schools had no obligation to teach evolution. Meanwhile,
“macroevolution,”* was eliminated from state-mandated tests in order to
further encourage teachers to focus their lessons on subjects other than evo-
lution.'** The new standards reflect a position that if creationism cannot be
taught as a classroom subject, creationism’s place vis-a-vis evolution will at
least be protected by discouraging the teaching of evolutionary theory.'*

One year after the Kansas science standards were passed, however,
voters ousted two anti-evolution board members and a third resigned.'* The
new board reinserted evolution into the science standards.!*® However, the
defeat in November 2004 of a “pro-science” incumbent by a candidate who
openly questioned evolution shifted the balance once again on the 10-
member school board to six in favor of opposing evolution.'*

138 14, (quoting Glenn Branch of the National Center for Science Education) (internal quotation
marks omitted).

139 See Deborah A. Reule, Note, The New Face of Creationism: The Establishment Clause and the
Latest Efforts to Suppress Evolution in Public Schools, 54 VAND. L. REV. 2555, 2583-84 & n.195
(2001) (citation omitted) (“Alabama, Kentucky, Illinois, and Colorado have all enacted measures to
remove the word ‘evolution’ from science curricula standards . . . .”).

140 1d.; Davis, supra note 63, at 205. This vote defied the recommendations of a “twenty-seven-
member state committee of scientists that had spent an entire year drafting [science] standards.” Davis,
supra note 63, at 205.

141 Dpavis, supra note 63, at 206 (
evolves into another.”).

142 pq. Although there was outrage from some members of the board, the drafting committee and

e

[M]acroevolution’ [is] the process by which one species of life

Kansas Governor Bill Graves over the passage of these new science standards, creationist organizations
such as the Institute for Creation Research praised the state’s actions. See Davis, supra note 63, at 206-
07 for a collection of illuminating comments from both supporters and opponents of the state’s guide-
lines.

143 Davis, supra note 63, at 215.

144" Kate Beem, Kansas Education Board Votes to Bring Back Evolution Theory, THE KANSAS
CITY STAR, Feb. 14, 2001.

145 14

146 aura Parker, School Science Debate Has Evolved, USA TODAY, Nov. 28, 2004, at 3A.
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In 2005, the science standards were scheduled to be revised again.'’

On February 9, the board voted to establish a subcommittee “to conduct
hearings to investigate the merits of the two opposing views” of evolution
and intelligent design.'”® Shortly thereafter, on February 15, a nonbinding
resolution was introduced in the Kansas House of Representatives'” which
would, if enacted, urge “the State Board of Education and public schools
within the state . . . to provide a curriculum that will help students under-
stand the full range of scientific views that exist.”'** Hearings on the new
standards began on May 6 and a decision is expected by late fall. Whether
Kansas will repeat in 2005 its decisions of 1999 remains to be seen, but
there are determined efforts to achieve this end.

Kansas is not alone in trying to revise its science standards to deem-
phasize evolution.”' Currently, science standard revision efforts are under-
way in at least ten other states.'”> For example, on March 16, 2005, bill HB

147 National Center for Science Education, Kansas Kangaroo Court Keeps Evolving (Mar. 11,
2005) [hereinafter, Kansas Kangaroo Court], http://www.ncseweb.org/resources/news/2005/KS/
28 kansas_kangaroo court_keeps ev_3 11 2005.asp. Several websites provide up-to-date content.
See, for example, Kansas Citizens for Science Home Page, http://www.kcfs.org; Kansas Department of
Education Home Page, http://www ksde.org; National Center for Science Education Home Page,
http://www.ncseweb.org/default.asp.

148 Kansas Kangaroo Court, supra note 147.

149 See National Center for Science Education, Shenanigans in Kansas (Feb. 18, 2005), at
http://www.ncseweb.org/resources/news/2005/KS/979 _shenanigans_in_kansas 2 18 2005.asp.

150 HR. 6018, 2005 Leg., 2005 Spec. Sess. (Kan. 2005), available at http://www.kslegislature.org/
bills/2006/6018.pdf.

151 Ohio found itself in the spotlight when a Fordham Foundation study gave Ohio an “F” for the
way it taught evolution in the classroom, which was not to mention evolution in science classes from
kindergarten through high school. See David Lore, On Subject of ‘E,” Ohio Ranks an ‘F,” COLUMBUS
DISPATCH, Sept. 27, 2000, at 4D. In the process of revising its science standards, which were finalized
in 2002, Ohio reintroduced evolution but also attempted to include intelligent design. Josh Funk, Kan-
sas Attack on Evolution Began Trend, WICHITA EAGLE, Feb. 20, 2005, at 1A, available at
http://www.ntskeptics.org/news/news2005-02-23.htm. As of 2004, Ohio was teaching evolution while
emphasizing its shortcomings. /d. In July 2001, the Hawaii Board of Education attempted to introduce
creationism into public school science classes. Crystal Kua, Bible Gains Ground at BOE: A Committee
Investigates Changes to Standards that Now Require Students to Know About “Multiple Theories” of
Origin, Not Just Evolution, HONOLULU STAR-BULL., July 27, 2001, available at http://starbulletin.com/
2001/07/27/news/story1.html.

152 Bills submitted to state legislatures in 2005 have called variously for the following:
[R]equiring equal time for “scientific creationism” (Mississippi), requiring or allowing the
teaching of “intelligent design” (Arkansas and Pennsylvania), investigating “alternatives” to
evolution (South Carolina), teaching “scientific evidence inconsistent with or not support-
ing” evolution (Georgia), and teaching “the full range of scientific views that exist” (Ala-
bama [two bills], Kansas [non-binding resolution], Missouri [requiring textbooks contain a
“critical analysis of origins”]). One bill, in Montana, never completed the drafting process,
so its content is unclear. Many of the bills contain versions of the so-called Santorum lan-
guage, drafted originally by intelligent design proponent Phillip Johnson, promoted by Sena-
tor Rick Santorum, and removed from what became the No Child Left Behind Act.
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1007 was introduced in the Pennsylvania House of Representatives to pro-
mote “intelligent design creationism.”'*® If enacted, the bill will add a sec-
tion™* to the Public School Code of 1949, enabling school boards to add
intelligent design to any curriculum containing evolution and allowing
teachers to use, subject to the approval of the board, “supporting evidence
deemed necessary for instruction on the theory of intelligent design.”"** The
language of the bill reflects a concerted effort to prevent constitutional
challenge through its explicit requirement that “[w]hen providing support-
ing evidence on the theory of intelligent design, no teacher in a public
school may stress any particular denominational, sectarian or religious be-
lief.”"

Against the backdrop of Kitzmiller, states are curiously watching both
Kansas and Pennsylvania to determine whether intelligent design efforts
can prevail.

2. Disclaimers

A second approach that creationists have recently adopted is that of an
evolution “disclaimer.” Most disclaimers, which take the form of stickers
attached to biology textbooks or statements read out-loud by teachers in
science classrooms, amount to a statement that denies evolution as a scien-
tific fact. Some disclaimers go further and reference the possibility that the
origin of life can be attributable to Biblical accounts such as creationism.
To date, Louisiana, Georgia, Alabama,'”’ Oklahoma,"”® Arkansas,'” South
Carolina, and Mississippi have all attempted to implement disclaimers.'®

Nick Matzke, Intelligent Design Bill Proposed in Pennsylvania, National Center for Science Education,
Apr. 1, 2005, at http://www.ncseweb.org/resources/news/2005/PA/929 _intelligent design bill propos
~4 1 2005.asp.

153 H.R. 1007, 2005 Gen. Assem., Reg. Sess. (Pa. 2005), available at http://www.legis.state.pa.us/
WUO01/LI/BI/BT/2005/0/HB1007P1153. HTM.

154 The section will be entitled “Teaching Theories on the Origin of Man and Earth.” /d.

155 14

156 14

157 From 1995 to 2001, Alabama textbooks contained the following disclaimer: “No one was
present when life first appeared on Earth. Therefore, any statement about life’s origins should be con-
sidered a theory.” Eric Meikle, State Board of Education Adopts Another Evolution Disclaimer, Na-
tional Center for Science Education, Nov. 8, 2001, at http://www.ncseweb.org/resources/news/2001/
AL/123_state_board_of education_adopt 11 8 2001.asp. The current disclaimer provides that evolu-
tion is a “controversial theory” which “should be approached with an open mind, studied carefully, and
critically considered.” /d.

158 1n April 2000, Christian conservative Oklahoman legislators tried to pass a measure in the
House of Representatives “requiring science textbooks to acknowledge that there is ‘one God as the

29

Creator of human life in the universe.”” Reule, supra note 139, at 2586 n.211 (quoting Steve Benen,
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Although the disclaimer strategy is becoming a widely used tactic, it
has already failed to survive constitutional challenge. One of the most nota-
ble disclaimer cases involved the Board of Education in Tangipahoa Parish,
Louisiana, which implemented in 1993 a policy requiring teachers to read a
disclaimer to their students prior to beginning instruction on evolution.''
The disclaimer sent the message that evolution was a theory, not a scientific
fact, and that creationism could be a valid alternative.'®

In Freilier v. Tangipahoa Parish Board of Education,'” a federal dis-
trict court held that the school board could not require its teachers to read a
disclaimer whenever they taught evolution.'® The Fifth Circuit later af-
firmed that the disclaimer was unconstitutional.'® Both courts focused
largely on the secular purpose prong of the Lemon test, noting that only two
of the three stated objectives for the disclaimer were sincere.'* In addition,

163

Science Test: Seventy-Five Years After the Scopes Trial, Religious Right Activists Are Trying New
Tactics to Expel Evolution from the Public Schools, 53 CHURCH & STATE 152, 152 (2000)). This meas-
ure died in committee before the proposal was put to a vote. Id.

159 0on February 10, 2005, Arkansas’ Beebe School District responded to pressure from the ACLU
and agreed to remove stickers placed in science textbooks that undermined evolution and introduced the
concept of intelligent design. See Press Release, ACLU, ACLU of Arkansas Action Results in Removal
of Evolution Disclaimers from Science Textbooks (Feb. 10, 2005) at http://www.aclu.org/
ReligiousLiberty/ReligiousLiberty.cfm?ID=17456&c=139. The stickers, which carried the headline “A
message from the Beebe School Board,” described evolution as a “controversial theory” and suggested
that “evolution alone is not adequate to explain the origins of life.” Id. The stickers specifically named
an “intelligent designer” as a possible source for those origins. /d.

160 David J. Hacker, Warning! Evolution Lies Within: Preserving Academic Freedom in the Class-
room with Secular Evolution Disclaimers, 16 WASH. U. J.L. & POL’Y 333, 334 (2004).

161 See Freiler v. Tangipahoa Parish Bd. of Educ., 185 F.3d 337, 341 (5th Cir. 1999).

162 The disclaimer stated:

Whenever, in classes of elementary or high school, the scientific theory of evolution is to be
presented, whether from textbook, workbook, pamphlet, or other written material, or oral
presentation, the following statement shall be quoted immediately before the unit of study
begins as a disclaimer from endorsement of such a theory. “It is hereby recognized by the
Tangipahoa Board of Education that the lesson to be presented, regarding the origin of life
and matter is known as the Scientific Theory of Evolution and should be presented to inform
students of the scientific concept and not intended to influence or dissuade the Biblical ver-
sion of Creation or any other concept. It is further recognized by the Board of Education that
it is the basic right and privilege of each student to form his/her own opinion and maintain
beliefs taught by parents on this very important matter of the origin of life and matter. Stu-
dents are urged to exercise critical thinking and gather all information possible and closely
examine each alternative toward forming an opinion.”
Freiler, 185 F.3d at 341.

163 975 F. Supp. 819 (E.D. La. 1997), aff’d, 185 F.3d 337 (5th Cir. 1999).

164 14, at 821.

165 Freiler, 185 F.3d at 349.

166 See id. at 345-47; Freiler, 975 F. Supp. at 829-31. The three stated purposes of the disclaimer
were as follows: “(1) to encourage informed freedom of belief, (2) to disclaim any orthodoxy of belief
that could be inferred from the exclusive placement of evolution in the curriculum, and (3) to reduce
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the disclaimer failed the “effect” prong of the Lemon test because the pri-
mary effect of the disclaimer was to promote and maintain a particular reli-
gious viewpoint.'® In 2000, the Supreme Court denied the Board’s petition
for writ of certiorari.'®

The most recent disclaimer case was decided January 13, 2005, when
a federal judge in Georgia ruled that schools in Cobb County must remove
from science textbooks stickers that read: “Evolution is a theory, not a
fact”'® that should be “approached with an open mind, studied carefully,
and critically considered.”' The ruling was based on the judge’s applica-
tion of the Lemon test and subsequent conclusion that the stickers, perhaps
inadvertently, “convey a message of endorsement of religion™”" violating
the First Amendment’s separation of church and state and the Georgia Con-
stitution’s prohibition against using public money to aid religion.

When applying the Lemon test, the judge noted that the purpose of the
disclaimer sticker was sufficiently secular—it fostered critical thinking and
presented evolution to students who oppose it in a “not unnecessarily hos-
tile” way'”>—but nevertheless, the effect of the sticker was to convey a
message of endorsement of religion. The judge concluded that “the sticker
sends a message to those who oppose evolution for religious reasons that
they are favored by members of the political community, while the sticker
sends a message to those who believe in evolution that they are political
outsiders.”'” Given the roots of the sticker and its language, the judge rec-
ognized that any informed, reasonable person would understand the reli-
gious connotation behind it.'™

offense to the sensibilities and sensitivities of any student or parent caused by the teaching of evolu-
tion.” Freiler, 185 F.3d at 344.

167 Freiler, 185 F.3d at 346. The primary effect was to promote and maintain a particular religious
viewpoint, i.e. creationism. /d. The court’s decision was based on three factors: first, the disclaimer both
questioned evolution and urged teachers to consider alternative theories; second, it reminded students
that they may maintain their own beliefs about the origins of human life as taught in the home; third, it
mentioned only the “Biblical version of creation” as an alternative theory. /d.

168 Freiler v. Tangipahoa Parish Bd. of Educ., 530 U.S. 1251 (2000).

169 The full text of the disclaimer sticker read: “This textbook contains material on evolution.
Evolution is a theory, not a fact, regarding the origin of living things. This material should be ap-
proached with an open mind, studied carefully and critically considered.” Ellen Barry, Judge Nixes
Stickers Challenging Evolution, L.A. TIMES, Jan. 14, 2005, at A11.

170 Ariel Hart, Judge in Georgia Orders Anti-Evolution Stickers Removed from Textbooks, N.Y.
TIMES, Jan. 14, 2003, at A16.

171 Selman v. Cobb County Sch. Dist., No. 1:02-CV-2325-C, 2005 WL 83829, at *19 (N.D. Ga.
Jan. 13, 2005).

172 Id.

173 Id.

174 1d
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Despite the court’s holding, the Cobb County School Board has al-
ready voted 5-2 to appeal to the Eleventh Circuit.'” It will argue that the
U.S. District Court’s order to remove the disclaimer stickers “amounts to
unnecessary judicial intrusion into local control of schools.”'”® Following
the Cobb Country ruling, officials in states such as Alabama, which has
required disclaimers since 1996,'” were quick to respond that they did not
think that the ruling affected the evolution disclaimers in their state science
books.'”®

Based on these events, it is clear that creationists will not be easily de-
terred from their goal. Whether they orchestrate revision of state science
standards, disclaimers, or tactics not yet imagined—creationists will con-
tinue to fight the teaching of evolution despite recent setbacks or opposition
from the courts.

3. “Teach the Controversy”

Today, “teach the controversy” is the latest creationist tactic and the
one particularly associated with intelligent design proponents. This ap-
proach was developed in March 2002 by Stephen Meyer, Director of the
Discovery Institute, and Bruce Chapman, the Institute’s President, upon
their realization that other tactics were complicating efforts to limit the
teaching of evolution.'”

Meyer considers a “teach the controversy” approach a winning strat-
egy because it avoids “unnecessary constitutional fights” over separation of
church and state while still succeeding in calling evolution into question.'*
Specifically, this strategy evades “defeats suffered by creationists” while

175 Associated Press, School Board to Appeal Evolution Ruling (Jan. 18, 2005), available at
www.msnbc.msn.com/id/6840416.

176 Id

177" joe Kaplinsky, Creationism, Pluralism and the Compromising of Silence: The Trouble with
“Teaching the Controversy,” The American Scientific Affiliation, at http://www.asa3.org/ASA/topics/
Faith-Science%20News/Kaplinsky2005.html (Mar. 1, 2005). (The American Scientific Affiliation is an
organization of Christian scientists.).

178 Associated Press, Judge Nixes Evolution Textbook Stickers - Disclaimer Questioning Theory
Ruled Unconstitutional (Jan. 13, 2005), at http://www.msnbc.msn.com/id/6822028. The Alabama
disclaimer states that “any statement about life’s origins should be considered theory, not fact,” and lists
four of the “many unanswered questions about the origin of life which are not mentioned in your text-
book.” Id. One of the questions is, “How did you and all living things come to possess such a complete
and complex set of ‘Instructions’ for building a living body?” Id.

179" David K. Dewolf, Stephen C. Meyer, & Mark Edward Deforrest, Teaching the Origins Contro-
versy: Science, or Religion or Speech?, 2000 UTAH L. REV. 39 (2000) (laying out the Discovery Insti-
tute’s legal strategy).

180 Shaw, supra note 55.
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“buying time” for the 40-plus scientists affiliated with the Institute to per-
fect the theory of intelligent design and present it in a manner capable of
surviving judicial scrutiny.'!

Meyer recognizes that “there are a hundred ways to get [a ‘teach the
controversy approach’] wrong, and only a few to get [it] right.”'® Ohio—
which followed Kansas’ lead in revising its science standards—got it right,
according to Meyer, when its Board of Education voted in 2002 to require
teaching that scientists “continue to investigate and critically analyze as-
pects of evolutionary theory.”'® Even evolutionists had to concede that
Ohio’s approach was a victory for intelligent-design supporters.'™ In sharp
contrast, Meyer called Georgia’s disclaimer stickers a “dumb idea.”'®

Tellingly, Meyer also thinks that the School Board in Dover, Pennsyl-
vania got it wrong.'®® Meyer admits that “intelligent design isn’t established
enough yet for [inclusion in the science curriculum].”'® Whether Meyer is
right will be determined by Kitzmiller v. Dover Area School District.

III. THE LATEST EVOLUTION CONTROVERSY TO MAKE IT TO THE
COURTS: A CASE STUDY OF INTELLIGENT DESIGN IN DOVER,
PENNSYLVANIA

The town of Dover, Pennsylvania, which is located twenty-five miles
southwest of Harrisburg and has a population of 25,000, was described by a
New York Times article as a “cluster of modest churches, clapboard homes,
weathered family restaurants” and “rolling farmland.”'® In the article, its
citizens are portrayed as particularly tolerant, having themselves originally
settled as a small Protestant denomination among the Pennsylvania
Dutch." Despite its roots, however, the reality is that the demographics and
tolerance of Dover’s citizenry may be changing.'”

181 peter Slevin, Battle on Teaching Evolution Sharpens, WASH. POST, Mar. 14, 2005, at A1.
182 Shaw, supra note 55.
183 1d.
184 14
185 14
186 1 fact, he told an audience just that at a roundtable discussion that took place in Topeka, Kan-
sas on Nov. 4, 1999. Interview with Robert O’Neil, participant in Washburn Round Table (Apr. 15,
2005), http://www.arn.org/docs/kansas/washburn110499.htm.
187
188 Banerjee, supra note 133.

189 14
190

Shaw, supra note 55.

A growing number of conservative Christians in Dover believe that their faith is being margin-
alized. In the November 2004 presidential election, the county in which Dover is located (York) voted
for President George Bush by a nearly 2 to | margin. /d. Nevertheless, the controversy was arguably not
born out of blue-red competition. The attempts to work intelligent design into the curriculum dates back
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In 2004, the Dover School Board voted to introduce “intelligent de-
sign” into its 2,800 student public school district.”" In response, eleven
local parents represented by the ACLU and Americans United for the Sepa-
ration of Church and State sued the School Board in mid-December of that
year."”” Kitzmiller v. Dover Area School District is the first-ever challenge
to the constitutionality of intelligent design. It will make Dover, Pennsyl-
vania a critical testing ground in the ever-widening national debate over the
instruction of evolution in public schools.

This section provides background on the Dover School Board’s ac-
tions and speculates on how the district court deciding Kitzmiller might rule
on this case of first impression.

A. Facts of the Case

Dover’s intelligent design controversy began with a dispute over what
textbook to purchase for use in Dover High School biology classes.'” The
text at issue was the latest edition of Biology by Kenneth Miller and Joseph
Levine published by Prentice Hall.”* In a June 7, 2004 public meeting of
the Dover Area School Board William Buckingham, Chair of the Board’s

to the early 1990s when it became a goal of the movement. Susan Jacoby writes in The New York Times,
“Many liberals mistakenly believe that these controversies are largely the product of the post-1980
politicalization of the Christian right. In fact, the elected anti-evolutionists on local and state school
boards today are the heirs of decades of fundamentalist campaigning against Darwinism through back-
door pressure on textbook publishers and school officials.” Jacoby, supra note 136.

191 Toland, supra note 50.

192 ACLU Kitzmiller Complaint, supra note 1; Americans United for Separation of Church and
State, Pennsylvania Parents File First-Ever Challenge to “Intelligent Design” Instruction in Public
Schools (Dec. 14, 2004), at http://www.au.org/site/News2?page=NewsArticle&id=7089&news_iv_ctrl
=1241&abbr=pr. Defendant’s Motion for Summary Judgment was denied on September 12, 2005. The
bench trial subsequently began September 26, 2005, and is expected to last through November 2005.
Court Schedule, available at http://www.pamd.uscourts.gov/kitzmiller/kitzmiller.htm (last visited Oct.
31, 2005). Judge John E. Jones III, whom President Bush nominated to the federal bench in 2002, is
presiding. Biography of Judge John E. Jones IlI, available at http://www.pamd.uscourts.gov/kitzmiller/
jonesbio.htm (last visited Oct. 31, 2005). A host of experts will testify in the Kitzzmiller case. Witnesses
for the defense include intelligent design proponent Michael Behe. National Center for Sciences Educa-
tion, Kitzmiller et al. v. Dover Area School Distric: Legal Documents, Trial Materials, Updates (Sept.
21, 2005), at http://www2.ncseweb.org/wp/?page_id=12. William Dembski and Stephen Meyer were
also both scheduled to give expert testimony for the defendants, but both have since withdrawn. /d. For
the plaintiffs, Barbara Forrest and Kenneth Miller are among those scheduled to testify. /d. For a full list
of expert witnesses in the trial, see id.

193 ACLU Kitzmiller Complaint, supra note 1, 9 29.

194 1d.
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Curriculum Committee, criticized Biology as being “laced with Darwin-
ism.”"

Buckingham advocated that the Board purchase instead a textbook that
included creationism as well as Darwin’s theory of evolution."”® When
prompted about the potential need to also address the views of Hindus,
Buddhists, Muslims and other competing faiths on the origin of life, Buck-
ingham reportedly said that “[t]his country wasn’t founded on Muslim be-
liefs or evolution.”"” He continued that “[it] was founded on Christianity
and our students should be taught as such.”'”® At a subsequent public meet-
ing of the Dover School Board held on June 14, 2004, Mr. Buckingham
continued to reveal his motivations for replacing Biology."” He allegedly
said, “Two thousand years ago, someone died on a cross. Can’t someone
take a stand for him?”** Finally, Buckingham is on record as having
claimed that “[nJowhere in the Constitution does it call for a separation of
church and state.”"!

On August 2, 2004, with the deadline for ordering a new textbook
having passed, Mr. Buckingham threatened to vote down the purchase of
Biology unless the School District also purchased Of Pandas and People:
The Central Question of Biological Origin.*” Despite a 5-3 vote in favor of
purchasing only Biology, the School District subsequently accepted an
anonymous donation of fifty copies of Pandas for Dover High School.””
Thereafter, a series of events secured the place of intelligent design in the
Dover biology curriculum.

On October 18, 2004, the School Board passed by a 6-3 vote a resolu-
tion that it would make students aware of gaps and problems in Darwin’s
theory of evolution.” The resolution was “developed without the participa-

195 14
196 14
197 Id.
198 1d.
199 See ACLU Kitzmiller Complaint, supra note 1,  30.
200 z4.; Banerjee, supra note 133.

201 ACLU Kitzmiller Complaint, supra note 1, 9 30.

202 74, 931.

203 pq. 99 31-32. Ultimately, the School District accepted sixty donated copies. Brief for the ACLU
at 17, Kitzmiller v. Dover Area Sch. Dist., 229 F.R.D. 463 (M.D. Pa. 2005) (No. 4:CV 04-2688).
During a January 2005 deposition, Buckingham stated that he did not know who donated the copies of
Pandas to the School District. Mike Argento, Buckingham Seesaws on the Stand, YORK DAILY REC.,
Oct. 28, 2005, available at http://ydr.com/story/doverbiology/92062/. In recent testimony before the
district court, however, Buckingham “acknowledged he had collected about $850 from members of his
church to pay for about 60 copies of ‘Of Pandas and People.”” Jon Hurdle, Intelligent Design Advocate
Denies Religious Agenda, REUTERS, Oct. 27, 2005, at http://today.reuters.com/news/newsArticleSearch.
aspx?storylD=317574+27-Oct-2005.

204 ACLU Kitzmiller Complaint, supra note 1, 9 33.
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tion of district science faculty,” and the faculty opposed the resolution after
learning of it.**® That same day, two board members resigned in protest.’*
Then, on December 6, 2004, yet another School Board member resigned,
stating that she regretted voting for the October 18 resolution and had only
done so under pressure of board members who had accused her of being an
atheist and un-Christian.*”’

Intelligent design’s sudden presence in the Dover curriculum was con-
firmed on November 19, 2004, when the School District issued a press re-
lease communicating that the District’s new policy was to “treat intelligent
design as a bona fide scientific theory competing with the scientific theory
of evolution.”® The release explained that in an effort to create a “bal-
anced” science curriculum, Dover would make Pandas available for stu-
dents,*” and teachers would read an explanatory statement prior to teaching
any chapters related to evolution.*'

In early January 2005, however, Dover High School science teachers
refused to read the statement criticizing evolution and crediting intelligent
design as an alternative theory.”'! The teachers claimed that forcing them to
do so violated Pennsylvania’s professional standards and practices code for
teachers.”’> Moreover, the teachers argued that the change to the curriculum
amounted to “teaching intelligent design, a theory that was inherently reli-
gious and not scientific.”®” One teacher predicted that “the first question

205 1q.934.

206 14, 9 36. Two other School Board members had offered their resignations on October 4, 2004,
and they became effective on November 1 and November 15 of 2004. 1d. § 37.

207 pq. 9 39. Another resigning board member had been asked if she had been “born again.” Id.
36.

208 ACLU Kitzmiller Complaint, supra note 1, 9 40.

209 1d.

210 The text of the statement is as follows:

The Pennsylvania Academic Standards require students to learn about Darwin’s Theory
of Evolution and eventually to take a standardized test of which evolution is a part.
Because Darwin’s Theory is a theory, it continues to be tested as new evidence is dis-
covered. The Theory is not a fact. Gaps in the Theory exist for which there is no evidence. A
theory is defined as a well-tested explanation that unifies a broad range of observations.
Intelligent Design is an explanation of the origin of life that differs from Darwin’s view.
The reference book, Of Pandas and People, is available for students who might be interested
in gaining an understanding of what Intelligent Design actually involves.
With respect to any theory, students are encouraged to keep an open mind. The school
leaves the discussion of the Origins of Life to individual students and their families. As a
Standards-driven district, class instruction focuses upon preparing students to achieve profi-
ciency on Standards-based assessments.
Letter from Michael R. Baksa, Assistant Superintendent, Dover Area School District, to Parents (no
date), available at http://www.dover.k12.pa.us/3598 731791451/site/default.asp.
211 Associated Press, Teacher Refuses “Intelligent Design” Statement (Oct. 7, 2005), available at
http://www.msnbc.msn.com/id/9620585.
212 Toland, supra note 50.
213 Banerjee, supra note 133.



File: ProShemin (20060307) Created on: 3/7/2006 12:52 PM Last Printed: 4/24/2006 11:49 PM

652 GEO. MASON L. REV. [VoL. 13:3

[students] will ask is, “Well, who’s the designer. Do you mean God?’”*'* In
reaction to the teacher’s refusal to read the statement, the School Board
decided that an administrator would read the statement instead.?

B.  Establishment Clause Jurisprudence

The Establishment Clause of the First Amendment of the United
States Constitution states that “Congress shall make no law respecting an
establishment of religion.””'® The Clause has been interpreted fundamen-
tally as erecting a “wall of separation between church and state.”"’

As a practical matter, the Supreme Court stipulated in Everson v.
Board of Education*® the requirements of the Establishment Clause: Gov-
ernment must not “pass laws which aid one religion, aid all religions, or
prefer one religion over another.””" This initial interpretation was clarified
in McCollum v. Board of Education™ as requiring only that government
maintain a neutral stance toward religion, not treat all religions equally.?'
As an increasing number of cases involving religion in schools came before
the Court, this principle was gradually expanded. Steadily, the policy of
government abstention evolved into a policy of complete separation of
church and state, best stated by the holding of Zorach v. Clauson** that
“[t]here cannot be the slightest doubt that the First Amendment reflects the
philosophy that Church and State should be separated. And . . . the separa-
tion must be complete and unequivocal.”**

214 1d.

215 Monkey See, Monkey Do?, J. EDITORIAL REP., May 27, 2005, at http://www.pbs.org/wnet/
journaleditorialreport/052705/briefing.html

216 {J.S. CoNsT. amend. 1.

217" Reynolds v. United States, 98 U.S. 145, 164 (1878) (citations omitted).

218 330 US. 1 (1947) (holding that reimbursement to parents for public transportation to religious
schools did not violate the Establishment Clause).

219 14 at1s.

220 333 U.S. 203 (1948).

221 The government must “abstain from fusing functions of Government and of religious sects.” /d.
at 227 (Frankfurter, J., concurring) (striking down a program that allowed public school children to
receive sectarian education during school time and on school premises). “[T]he Constitution . . . pro-
hibit[s] the Government common to all from becoming embroiled, however innocently, in the destruc-
tive religious conflicts of which the history of even this country records some dark pages.” /d. at 228.

222 343 US. 306 (1952) (upholding a release-time program that allowed public school children to
leave school in order to receive religious education and distinguishing itself from McCollum on the
ground that this case did not utilize public funds nor offer the religious instruction on public school
property).

223 Zorach, 343 U.S. at 312.
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Although the Supreme Court has set forth the general principle of the
Establishment Clause, it has yet to settle on an analytical framework by
which to apply it. Presently, the Court utilizes either the Lemon test, the
Endorsement test, or the Coercion test, or some combination of those, in its
Establishment Clause jurisprudence.”

1. The Lemon Test

The Court’s first attempt to set forth a framework to determine
whether a particular government action complied with the Establishment
Clause was in Lemon v. Kurtzman.** In that case, the Court laid out three
distinct prongs: “(1) the statute must have a secular legislative purpose; (2)
[the statute’s] principal or primary effect must be one that neither advances
nor inhibits religion; [and] (3) the statute must not foster an excessive gov-
ernment entanglement with religion.”**

As applied and interpreted, the first prong of the Lemon test—the
“purpose prong”—does not require that government have a purely secular
purpose. Rather, it requires that the government’s purpose not be to ad-
vance a specific religion or religion in general.”” The second prong—the
“effects” test—evaluates the impact that the state’s action has on those who
come within its reach.”” Finally, the third prong is considered to be a
“question of kind and degree”* as to the interaction between government
and religion.

The second and third prongs of the Lemon test were modified further
in the context of government aid to religious schools in Agostini v. Fel-
ton.”® In that case, the Court stated three factors that should be considered
in determining a statute’s effect: whether the statute (1) results in govern-
ment indoctrination; (2) defines its recipients by reference to religion; or (3)
creates excessive entanglement.”' The entanglement prong was thus recast

224 Before Lemon, the Court utilized a two-prong test articulated in School District v. Schempp: [1]
that the law or statute has a secular purpose; and [2] that the primary effect not advance nor inhibit
religion. 374 U.S. 203, 222 (1963). This test reflects the court’s initial interpretation of the Establish-
ment Clause as requiring neutrality. However, when the court began to recognize that interaction be-
tween church and state might be inevitable, it suggested that the separation between the two be regarded
as a “blurred” line rather than a wall. Lemon v. Kurtzman, 403 U.S. 602, 614 (1971) (discussing Walz
v. Tax Comm’n, 397 U.S. 664 (1970)).

225 403 U.S. 602 (1971).

226 Id. at 612-13.

227 Wallace v. Jaffree, 472 U.S. 38, 52-53, 56 (1985).

228 Lemon, 403 U.S. at 612.

229 Lynch v. Donnelly, 465 U.S. 668, 684 (1984).

230 521 U.8.203 (1997).

B 14 at234.



File: ProShemin (20060307) Created on: 3/7/2006 12:52 PM Last Printed: 4/24/2006 11:49 PM

654 GEO. MASON L. REV. [VoL. 13:3

as “one criterion relevant to determining a statute’s effect.”** Although the
Lemon test has not been consistently applied since the early 1990s,* it is
currently the standard test for scrutinizing Establishment Clause questions.

2.  The Endorsement Test

The “Endorsement” test originated in Justice Sandra Day O’Connor’s
Lynch v. Donnelly concurrence.” As O’Connor stated, and as it has since
been applied, a government has effectively endorsed religion in violation of
the Establishment Clause if it “sends a message to nonadherents that they
are outsiders, not full members of the political community, and an accom-
panying message to adherents that they are insiders, favored members of
the political community.”** Hence, the test inquires as to whether the gov-
ernment action at issue has the effect of communicating a position of en-
dorsement or disapproval of religion.

3. The Coercion Test

The “Coercion” test was proposed by Justice Anthony Kennedy in a
plurality opinion in Lee v. Weisman,* a case which examined clergy-led
prayer at graduation ceremonies. The Court held that “[t]he school district’s
supervision and control of a high school graduation ceremony places public
pressure, as well as peer pressure, on attending students to stand as a group
or, at least, maintain respectful silence during the invocation and benedic-
tion.””’ The Court continued that “[t]he pressure, though subtle and indi-
rect, can be as real as any overt compulsion.””* Compared to the “[t]he
atmosphere at the opening of a session of the state legislature, where adults
are free to enter and leave with little comment and for any number of rea-
sons,” a school graduation is one of the “most important [events] for [a]

232 Mitchell v. Helms, 530 U.S. 793, 808 (2000).

233 Certain justices began to find the Lemon test problematic. Both Justice Scalia and Justice
Rehnquist advocate for the Court’s complete abandonment of the test. See Edwards v. Aguillard, 482
U.S. 578, 636-40 (1987) (Scalia, J. dissenting); Wallace v. Jaffree, 472 U.S. 38, 75-80 (1985)
(Rehnquist, J., dissenting). While Justice O’Connor would not abandon the test, she believes it can be
improved. Wallace, 472 U.S. at 68-69; see infra Section I11.B.2.

234 Lynch v. Donnelly, 465 U.S. 668, 688-94 (1984) (O’Connor, J., concurring).

235 1d. at 688.

236 505U.S. 577 (1992).

237 Id. at 593.

238 1d.
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student to attend.”® Thus, the Coercion test articulates that “[a]t a mini-
mum, the Constitution guarantees that government may not coerce anyone
to support or participate in religion or its exercise.”**

The courts most often use the Lemon test in cases that address religion
in schools.”*' Moreover, until Lemon is expressly overruled, it is likely that
lower courts will continue to rely on it.

C. (Un)Constitutionality of Dover, Pennsylvania’s Intelligent Design
Policy

The ACLU asserts in the complaint it filed in Kitzmiller that the plain-
tiffs are entitled to “relief under 42 U.S.C. § 1983 because defendants, act-
ing under the color of law, subjected plaintiffs to a deprivation of their
rights under the Establishment Clause of the First Amendment of the Con-
stitution of the United States, as applied to the states by the Fourteenth
Amendment.”** Constitutionally, schools may teach a variety of explana-
tions about life on earth—including religious ones—in comparative relig-
ion classes.”® In science classes, however, teachers may only present genu-
inely scientific theories and scientific critiques of theories.** It is unlawful
for schools to teach religious explanations of life on earth—such as crea-
tionism—or refuse to teach evolution because it is inconsistent with a reli-
gious explanation.*”

Specifically, the ACLU contends that “[t]he October 18, 2004 school
board resolution and the November 19, 2004 press release (collectively, the
‘defendants’ intelligent design policy’ . . .) facially and as applied violate

239 4. at 597. Justice Antonin Scalia wrote in the dissenting opinion that
[flrom our Nation’s origin, prayer has been a prominent part of governmental ceremonies
and proclamations. The Declaration of Independence, the document marking our birth as a
separate people, “appealed to the Supreme Judge of the world for the rectitude of our inten-
tions” and avowed “a firm reliance on the protection of divine Providence.” In his first inau-
gural address, after swearing his oath of office on a Bible, George Washington deliberately
made a prayer a part of his first official act as President . . . . Most recently, President Bush,
continuing the tradition established by President Washington, asked those attending his in-
auguration to bow their heads, and made a prayer his first official act as President.
Id. at 633-34 (Scalia, J., dissenting).

240 14 at 587 (citations omitted).

241 See e.g., Freiler v. Tangipahoa Parish Bd. of Educ., 185 F.3d 337, 343-44 (1999).

242 ACLU Kitzmiller Complaint, supra note 1, 49.

243 ACLU, Joint Statement of Current Law on Religion in the Public Schools (Apr. 12, 1995)
[hereinafter ACLU Joint Statement], at http://www.aclu.org/ReligiousLiberty/ReligiousLiberty.cfm?
ID=9007&c=139.

244 1d

245 1d
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the Establishment Clause™* in the following ways. First, the policy lacks a
secular purpose.”” The purpose of the policy is to “advance and endorse the
specific religious viewpoint and beliefs encompassed by the assertion or
argument of intelligent design.”*** Second, the defendants’ intelligent de-
sign policy “convey[s] a governmental message that students should sub-
scribe to the religious views reflected in the assertion or argument of intel-
ligent design.”** This endorsement and promotion of religious views makes
plaintiffs feel “harmed, intimidated, and distressed.””" Third, the defen-
dants’ intelligent design policy results in an “excessive entanglement of
government and religion, coerced religious instruction, and an endorsement
by the state of religion over non-religion and of one religious viewpoint
over others.””' In addition, the policy results in “excessive entanglement of
government and religion because . . . the Dover Area School District will
have to monitor the classroom behavior of its teachers to prevent them from
identifying God as the ‘intelligent agent’ or ‘designer’” upon student ques-
tioning.**?

This section analyzes Kitzmiller under the Establishment Clause and
concludes that given its facts, the United States District Court for the Mid-
dle District of Pennsylvania is likely to find that the plaintiffs are entitled to
the declaratory and injunctive relief they seek. However, since the court
might not reach some of the more difficult questions raised by the case, this
section also speculates on how a court forced to confront such questions
would decide.

1.  Lemon Test Applied

The Dover Area School District’s intelligent design policy will most
likely fail the Lemon test because it lacks a secular purpose; specifically,
the School Board, in devising its intelligent design policy, was motivated
by religious considerations that contravene the Establishment Clause. Al-
though the court may take the opportunity to engage in an analysis of intel-
ligent design as a religious doctrine per se, it will likely limit its discussion
to the first prong of Lemon since the case can be decided on that issue
alone.

246 ACLU Kitzmiller Complaint, supra note 1, 9 50.
247 a4

248 14

249 14 951.

250 Id.

251 pq.q52.

252 ACLU Kitzmiller Complaint, supra note 1, 9 52.
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The Dover School Board claims that its purpose in adopting its intelli-
gent design policy—which consists of making students aware of
gaps/problems in Darwin’s theory of evolution and of other theories of evo-
lution including, but not limited to intelligent design—is to “provide stu-
dents with a balanced view, and not to teach or present religious beliefs.””**
Similarly, making Of Pandas and People: The Central Question of Biologi-
cal Origin available for students to access on a voluntary basis is intended
to foster a fair and balanced science curriculum.** From the School Board’s
perspective, its policy has the effect of providing an opportunity for “open
critical discussion.””* Moreover, its policy is consistent with the Estab-
lishment Clause because teachers are directed not to teach intelligent de-
sign, creationism, or present their, or the Board’s, religious beliefs.”** Fi-
nally, Superintendent Dr. Nilsen and others intend to monitor science in-
struction to ensure that religion is neither inhibited nor promoted by its
policy.”’

Courts are normally deferential to governments’ articulation of a secu-
lar purpose, so long as it is “sincere and not a sham.”*® In the case at hand,
the court is likely to find that the District’s stated secular purpose is not its
chief motivating factor. School Board discussions reveal that, contrary to
the Board’s purported purpose, there is a religious motivation behind the
adoption of the District’s intelligent design policy. As discussed in Section
IILA. supra, while the District contends that its purpose is to present stu-
dents with a balanced curriculum, the events leading to the Board’s adop-
tion of the policy conspicuously indicate that its real intent is to expose
students to origin of life theories consistent with the Bible. The most con-
vincing evidence of the District’s non-secular purpose are the theistic
statements of the School Board’s leading proponent for intelligent design,
the mysterious arrival of fifty copies of Pandas, the harassment and subse-
quent resignation of School Board members who opposed the new policy,
and the swift adoption of the resolution and press release securing intelli-
gent design’s place in Dover’s curriculum despite initial opposition.

While lack of a secular purpose is sufficient to strike down Dover’s
policy, the court may also consider whether Lee v. Weisman®® and Santa Fe
Independent School District v. Jane Doe* principles are applicable on the

253 Press Release, Dover Area School District, Biology Curriculum (Nov. 19, 2004), available at
http://www.ncseweb.org/kitzmiller/DASD_Policy.htm.
254
Id.
255 Id.
256 Id.
257 Id.

258 Edwards v. Aguillard, 482 U.S. 578, 586-87 (1987).

259 505 U.S. 577 (1992).
260 530 U.S. 290 (2000).
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issue of coercion. In Weisman, where the plurality held that clergy-led
prayers within the official school graduation ceremony were inconsistent
with the Establishment Clause, the decisive factors were the mandatory
attendance policy at the graduation ceremony and the role of government in
directing the content of the prayer.”®’ Moreover, the Court noted that there
is a heightened concern of coercion in an elementary and secondary school
environment.” Similarly, Santa Fe held that student-led prayer prior to
school football games violates the Establishment Clause, given that such
prayer rises to the level of public speech.*”® The Santa Fe Court concluded
that such speech, when authorized by government policy and taking place
on government property at a government-sponsored school-related event, is
coercive.*

Applying these principles to Dover’s intelligent design policy may
lead a court to conclude that the same coercive elements are present. Spe-
cifically, biology is a mandatory class for students. Although students may
be excused from listening to the School District’s statement on its new cur-
riculum, those students will feel like outsiders. Moreover, even if excused
from the reading of the statement, such students will nonetheless be subject
to class instruction on intelligent design. Finally, because teaching intelli-
gent design is authorized by government policy, and occurs in an environ-
ment where attendance is mandatory, its instruction raises the same coer-
cion concerns at issue in Weisman and Santa Fe.

In addition to addressing the non-secular purpose and potentially coer-
cive effect of Dover’s policy, the court may also choose to comment on
whether the policy leads to an entanglement of government with religion.
On this issue, entanglement will likely be found based on two factors. First,
any student who questions the identity of intelligent design’s “designer”
will force a teacher to abandon a neutral stance on the issue and discuss the
existence of a Creator—a decidedly theistic concept. Second, the Dover
School District has promised to monitor teachers to ensure that entangle-
ment issues do not arise. However, the need for monitoring, and the moni-
toring itself, amounts to entanglement. For instance, although only a few
chapters of the science textbook are dedicated to evolution, students may
have questions about evolution that precede or extend beyond the unit. In
addition, students often ask questions in places other than the classroom,
such as after school, during a teacher’s office hours, at tutoring sessions, or
in the lunchroom cafeteria. It would be impossible for the District to moni-
tor all the times and places that entanglement issues may arise. Finally,

261 Weisman, 505 U.S. at 595.
262 14, at 592.

263 Santa Fe, 530 U.S. at 310.
264 1d. at 310-11.
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given the lack of secular purpose behind the policy, the court might harbor
skepticism as to how rigidly the District will monitor intelligent design
instruction.

In summary, while the District has publicly stated that its objective is
to provide students with a balanced curriculum, the Board’s statements and
actions relating to the adoption of its intelligent design policy contradict
this articulated purpose. The facts indicate that the School Board desires to
present students with an alternative to evolution whose content is consistent
with Christian beliefs depicted in the Bible. Since failure of one prong of
the Lemon test is sufficient to invalidate an entire program, Dover’s intelli-
gent design policy is violative of the Establishment Clause and will be
struck down. That coercion and entanglement concerns are also present
only strengthens this conclusion.

2. Of Pandas and People: An Additional Constitutional Concern

A court is likely to find that the availability of the textbook Of Pandas
and People: The Central Question of Biological Origin also violates the
Establishment Clause. Since the ACLU includes Pandas as an indistin-
guishable aspect of Dover’s intelligent design policy, the court may not
analyze its constitutionality separately.”® This Article proceeds in such an
analysis, however, on the assumption that the next intelligent design case
involving Pandas will require a determination of whether the text is itself
constitutional.

While Pandas represents itself as an open, objective examination of
the pros and cons of evolutionary biology, most biologists have concluded
that it is a collection of “half-truths, distortions, and outright falsehoods that
attempts to misrepresent biology and mislead students as to the scientific
status of evolutionary biology.”** According to Kenneth Miller, a re-
nowned professor of biology at Brown University, Pandas lacks any dis-
cussion of the age of the earth, seriously misrepresents the nature of the
fossil record, ignores the issue of extinction and the sophistication of ra-
diometric dating, misrepresents the molecular evidence of evolution, and
makes predictions that are dramatically incorrect.”®’

Miller is not alone in his criticism of Pandas. In 1989, shortly after
Pandas was published, University of California, Berkley paleontologist
Kevin Padian warned teachers in his review of the text that Pandas was a

265 1f analyzed, the court will likely find that the School District lacked a secular purpose in accept-
ing fifty donations of the text and placing them in science classrooms.

266 Miller, supra note 60. Miller is a professor of biology at Brown University.
267
Id.
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“wholesale distortion of modern biology . . . [and] . . . fundamentalist crea-
tionism in disguise.”® On Padian’s list of “fallacies in [his] catalog of er-
rors”® is Pandas’ treatment of the fossil record, the Cambrian period, ho-
mology, and biochemistry, among other topics.”” Joel Canon, a Christian
physics professor with the American Science Association said it is “bad
science, and its theology is worse.””!

While Pandas’ scientific shortcomings are alarming, they do not alone
raise constitutional questions. The text is a matter of constitutional concern
because the scientific shortcomings are a deliberate attempt to promote a
worldview that is reflective of theistic doctrine. In essence, the text has a
sectarian purpose behind its content. Pandas mentions “creationism” only
once,”” but the authors have been explicit about their non-secular motiva-
tions. They have frequently acknowledged that Pandas aims to make a fa-
vorable case for intelligent design and raise doubt about natural descent
theory.”” In addition, one of the authors said in a Wall Street Journal arti-
cle, “[o]f course my motives were religious. There’s no question about
it.”274

Of course, the Supreme Court has clearly stated that there is no prohi-
bition against teaching religion, or teaching religiously oriented texts in
public schools.”” The history of religion, comparative religion, and reli-
gious literature such as the Bible are permissible and desirable public
school subjects.””® What may not be taught in public schools is religion.
Religion is taught when religious tenets or texts are presented as literal
truth and not for their historical or literary value.””” Hence, the problem with
Pandas is that the book intentionally omits important and reliable scientific
evidence and presents intelligent design as the “truth” of the origin of life.

268 Kevin Padian, Gross Misrepresentation, BOOKWATCH REVIEWS 2(11) 1989, reprinted in
REVIEW OF CREATIONIST BOOKS (Liz Rank Hughs ed., Berkley: NCSE 2d ed. 1993), available at
http://www.ncseweb.org/resources/articles/9767_22 padian_1989 gross misr_10 26 2004.asp.

269

Id.

270 For a discussion of these errors, see id.
271 Toland, supra note 50 (statement by Joel Cannon, physics professor at Washington & Jefferson
College); see also http://www.sundaysoftware.com/creationist.htm for a discussion by an ex-creationist
about the faulty science associated with creationism theory.

272 Eugenie C. Scott & Glenn Branch, “Intelligent Design” Not Accepted by Most Scientists,
School Board News (National School Boards Association) [hereinafter Scott & Branch], available at
http://www.ncseweb.org/resources/articles/996_intelligent design_not_accep 9 10_2002.asp (Aug. 13,

2002).
273

274

ACLU Kitzmiller Complaint, supra note 1 (introduction).
Toland, supra note 50.

275 See, e.g., Sch. Dist. v. Schempp, 374 U.S. 203, 222 (1963).
276 1d. at 225.

277 See id.
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This construction disqualifies the book as a legitimate scientific textbook
appropriate for science classroom instruction.

An obscure case whose facts bear a striking resemblance to those at
hand is Hendrin v. Campbell ™ In Campbell, the Superior Court in Marion
County, Indiana held that a biology textbook that emphasized “Biblical
creationism” violated the Establishment Clause.””” Similar to Pandas’
treatment of intelligent design, the textbook at issue in Campbell, A Search
for Order in Complexity, purported to offer a balanced view of evolution
and creationism.*® The court found, however, that despite the text’s attempt
to balance the two theories, its real purpose was to promote fundamentalist
Christian doctrine in the public schools by presenting Biblical creationism
as a bona fide scientific theory.® The court noted that 4 Search for Order
consistently presented creationism in a positive light and evolution in a
negative posture.” Furthermore, the book’s publishers admitted that the
text was designed to stress creationism in public schools.*® The striking
resemblance between the motivations behind 4 Search for Order in Com-
plexity and Pandas suggests that the teaching of Pandas, like the teaching
of A Search for Order, violates the Establishment Clause.

The introduction of Pandas into the public schools is constitutionally
problematic not only because it is a religiously motivated text whose intro-
duction into schools would lack a secular purpose, but also because it has
the effect of promoting a religious perspective that may not be adhered to
by all Dover students. Consequently, Pandas conveys a governmental mes-
sage that students should subscribe to the religious views underlying the
intelligent design argument. As the ACLU suggests in its complaint, such a
message may leave students feeling harmed, intimidated, ostracized and
otherwise distressed if they do not agree with the message.

In addition to the message of endorsement that Pandas conveys, the
text raises concerns of entanglement of government and religion. The pres-
ence of sixty copies® of Pandas in the Dover schools will encourage stu-
dents to read the text and ask inevitable questions—questions that will
force teachers to abandon a neutral stance on the origin of life and involve
themselves in a discussion of religious theories. For example, Pandas’ au-

278 45 U.S.L.W. (BNA) No. 44, at 2530 (Ind. Super. Ct., Apr. 14, 1977).
279
Id.

280 g

281 Seeid.
282 Id.

283 Brief for the ACLU, supra note 203, at 17.

284 Initially, fifty copies of the text were donated, but by the time Kitzmiller was filed, the School

District was in possession of sixty copies of Pandas. Id.
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thors neglect to discuss the age of the earth and geological ages.”® Thus,
students who read Pandas are encouraged to doubt that the earth is more
than 10,000 years old. Instead of presenting well founded and widely ac-
cepted scientific theories regarding this subject, teachers will be forced to
introduce students to the young-earth theory of the Bible. Similarly, Pandas
raises unwarranted doubts about evolution by suggesting that certain fossils
do not exist, that “all major groups of organisms originated in just one pe-
riod,” and avoiding the problem of extinction.”** Most importantly, teachers
will be compelled to answer questions about the identity of the “intelligent
agent” described in Pandas. These entanglement concerns are exacerbated
by the need for the monitoring of classroom instruction. McLean is instruc-
tive on this point: “[t]he need to monitor classroom discussion in order to
uphold [a law’s] prohibition against religious instruction will necessarily
involve administrators in questions concerning religion. These continuing
involvements of State officials in questions and issues of religion create an
excessive and prohibited entanglement with religion.”**’

That Pandas was donated to the Dover School District, rather than
purchased, should not affect the court’s analysis. The focus of a court’s
inquiry should not be how the text was acquired, but why it was placed into
the classroom and how it will be utilized. In the Dover, Pennsylvania situa-
tion, it is probable that the School District intended for students to access
Pandas, albeit on a voluntary basis, in order to learn—if not outright ac-
cept—alternative theories to evolution. The large numbers of texts made
easily accessible to students by their strategic placement in classrooms*®
increase the likelihood that endorsement and entanglement issues will arise.
Thus, whether the texts are purchased with school funds or are donated, the
same constitutional violations arise.

Additionally, the court should not concern itself with an argument that
Pandas is not a required text. Many items that are typically voluntarily
available in a science classroom—such as microscopes, books, posters,
projects on display, and the like—are not a mandatory component of the
students’ curricula. Nevertheless, their mere availability is intended to, and
often succeeds in, raising questions in students’ minds that science teachers
are expected to answer. For example, if a student observes plants growing
in the classroom window and asks the teacher about them, a science teacher
is expected to explain that the plants are part of a photosynthesis project, if

285 Miller, supra note 60. Arguably, such an omission is the result of evidence supporting a con-
clusion that the earth is old, and is thus at direct odds with creationist views.
286
Id.
287 McLean v. Ark. Bd. of Educ., 529 F. Supp. 1255, 1272 (E.D. Ark. 1982).
288 Another option would be for the school to place copies of Pandas in the school library, or in
teachers’ offices, to be loaned out by special request.
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that is the case. If the student then asks about photosynthesis, a science
teacher is expected to provide some sort of scientific explanation. Likewise,
if a student examines a poster of the solar system hanging in the classroom
and asks which planet is Earth, the teacher should point out the planet. If
the student then follows up with questions about the age of the earth, a
teacher would be expected to provide an answer based on neutral scientific
evidence. When questions about photosynthesis, the solar system, or evolu-
tion must be answered by invoking religious concepts, constitutional issues
are implicated, regardless of whether the question stemmed from manda-
tory or voluntary classroom learning.

In short, for scientists, the most compelling reason to keep Pandas out
of the biology classroom is that its content is “bad science, pure and sim-
ple.”™ For a court, however, Pandas should be kept out both because its
non-secular content conveys a governmentally supported message that stu-
dents should subscribe to the religious views of intelligent design, and be-
cause it raises entanglement concerns that require excessive monitoring.

3. Further Inquiry: Is Intelligent Design Science or Religion?

Whether intelligent design is scientific or religious is the question that
could ultimately decide its future presence in public schools. If intelligent
design is religious, or the embodiment of religious doctrine or tenets, then
regardless of a school’s stated purpose for including intelligent design in its
curriculum, teaching the concept will likely be unconstitutional. By con-
trast, if intelligent design belongs in the sphere of science, then a public
school’s decision to teach intelligent design may pass constitutional scru-
tiny.

The ACLU asserts in its Kitzmiller complaint that intelligent design is
an “inherently religious argument or assertion that falls outside the realm of
science.”” The implication of the court deciding differently will be far
reaching. Witold Walczak, legal director of Pennsylvania’s ACLU, predicts
that if Dover’s program prevails, “you’re going to see [intelligent design]
all over the country.”®"

289 Miller, supra note 60. Miller points out that while “[t]here is a great deal that we do not know
about the origin of life on this planet,” this uncertainty “does not mean that science is obliged to pretend
that it knows nothing, or to engage in a kind of scientific relativism, pretending that all speculations
about the origin of our species are equally correct.” Id.

290 ACLU Kitzmiller Complaint, supra note 1 (introduction).

291 Toland, supra note 50.
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a. Intelligent Design: Is It Science?

What qualifies as “science” is at the core of the evolution-creationism
controversy. Prior to 1859, “the modern notion of a separation of church
and science did not exist;”*? most scientists viewed their secular work as
adding to the glory of God.*® However, ever since Darwin proposed his
theory of natural selection, there has been a rift between scientific research
and religious doctrine, notably among biologists who accept the theory of
evolution and Christian fundamentalists who do not.**

The Oxford Dictionary defines science as a “branch of study which is
concerned either with a connected body of demonstrated truths or with ob-
served facts systematically classified and more or less colligated by being
brought under general laws, and which includes trustworthy methods for
the discovery of new truth within its own domain.””* Similarly, the five-
criterion test developed in McLean v. Arkansas Board of Education defines
science as a theory (1) guided by natural law; (2) explanatory by reference
to natural law; (3) testable against the empirical works; (4) tentative in its
conclusions; and (5) falsifiable.**

While there is general agreement as to the literal definition of science,
whether all so-called scientific “theories” actually qualify as science is con-
tentious. For scientists, the term “theory” has a distinct meaning, one that
“does not suggest uncertainty, doubt, or speculation.””” Hence, that evolu-

292 Wilson, supra note 15, at 206.

293 1d.

294 Although Christian fundamentalists are the group most often associated with anti-evolutionist
activism—and they are by far the most visible group promoting alterative explanations to evolution—
they are not the only group that questions evolution or prefers to believe that the origin of life was the
work of a deity. For example, Catholics, mainline Protestant denominations, and Orthodox Jews sub-
scribe to some form of belief in theistic evolution. Eugenie C. Scott, Creationism, Ideology, and Sci-
ence, National Center for Science Education, af http://www.ncseweb.org/resources/articles/5200
_creationism_ideology and _sci_6_24 1996.asp (June 24, 1996). A distinction, however, is that these
later groups do not view their belief as being at odds with the theory of evolution. Id.

295 2 THE COMPACT EDITION OF THE OXFORD ENGLISH DICTIONARY 2668 (3d ed. 1971).

296 McLean v. Ark. Bd. of Educ., 529 F. Supp. 1255, 1267 (E.D. Ark. 1982).

297 ACLU Kitzmiller Complaint, supra note 1, § 13. “The National Academy of Sciences defines
‘theory’ as follows: ‘In Science, a well-substantiated explanation of some aspect of the natural world
that can incorporate facts, laws, inferences and tested hypotheses.”” Id. (citing THE NATIONAL
ACADEMY OF SCIENCES, TEACHING ABOUT EVOLUTION AND THE NATURE OF SCIENCE, (1991), avail-
able at http://www.nap.edu/books/0309063647/html/5.html). A theory is a “well-substantiated explana-
tion of some aspect of the natural world that typically incorporates many confirmed observations, laws,
and successfully verified hypotheses.” PBS, Online Lesson on Evolution: Glossary of Terms, at
http://www.pbs.org/wgbh/evolution/library/glossary/index.html (last visited Oct. 7, 2005). By contrast,
a hypothesis is an “explanation of one or more phenomena in nature that can be tested by observations,
experiments, or both. In order to be considered scientific, [even] a hypothesis must be falsifiable.” Id.
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tion is a ‘theory, not a fact’ does not mean that evolution is any less credi-
ble than the theories of gravity, germ disease, plate tectonics, atomic the-
ory,”® or the heliocentric theory of the solar system. By comparison, scien-
tists do not consider intelligent design a theory because it is neither testable
nor verifiable. A scientist at the University of Chicago explained, “not only
is there not evidence for [it], but intelligent design by scientific definition
cannot be a theory because it cannot be tested—only believed.”” More-
over, no research supporting the claims of intelligent design has ever been
published in any recognized, professional, peer-reviewed scientific Jour-
nal.** Finally, scholars have not applied the theories of intelligent design to
any other scientific questions.*”

Both the American Association for the Advancement of Science
(“AAAS”) and the National Academy of Science (“NAS”) have declared
intelligent design scientifically unwarranted.””” In a 2002 resolution, the
AAAS described intelligent design as “an interesting philosophical or theo-
logical concept” but one that should not be taught in science classrooms.*”
This conclusion is supported by such diverse individuals and groups as
President George W. Bush’s former science advisor’® and Christian scien-

298 This theory is the basis of the periodic table of elements. ACLU Kitzmiller Complaint, supra
note 1, 4 13.

299 Trisha Gura, The Evolutionary Wars in Ohio, National Center for Science Education, at
http://www.ncseweb.org/resources/articles/2867_the evolutionary wars_in_ohio_10_7_2002.asp (Oct.
7,2002). Although the list of criteria set forth in McLean is still good law, the Supreme Court and state
courts following its lead generally admit scientific evidence only if it can be validated by experimenta-
tion and is generally accepted by the scientific community. Arianne Ellerbe, Comment, We Didn 't Start
the Fire: The Origins Science Battle Rages on More than Seventy-Five Years After Scopes, 64 LA. L.
REV. 589, 594 (2004). State courts following this lead have increasingly adopted the view that scientific
legitimacy is best tested using the weight and reliability of empirical research supporting the theory. 7d.
Thus, a court has the ability to find that any theory, including origin of life theory, amounts to science
so long as it is supported by extensive research and empirical evidence. See Daubert v. Merrell Dow
Pharm., Inc., 516 U.S. 869 (1995).

300 pBS, Evolution on Trial: Frequently Asked Questions About Evolution, at http://www.pbs.org/
wgbh/evolution/library/fag/cat09.html. Stephen C. Meyer of the Discovery Institute says that “intelli-
gent design proponents [have not] published articles in peer-reviewed journals because the scientific
community is ‘biased” against intelligent design and therefore [will not] accept [articles on the subject].”
Gura, supra note 48.

301 Scott & Branch, supra note 272.

302 National Center for Science Education, Statements from Scientific and Scholarly Organizations
(Dec. 19, 2002), at http://www.ncseweb.org/resources/articles/918 statements_from_scientific an_12
19 2002.asp.

303 Jerry Adler, Doubting Darwin, NEWSWEEK, Feb. 7, 2005, at 50.

304 John Marburger has said “intelligent design is not a scientific theory . . . . I don’t regard [it] as a
scientific topic.” Chris Mooney, Intelligent Denials, AM. PROSPECT (Feb. 22, 2005) (quoting Mar-
burger), at http://www.prospect.org/web/page.ww?section=root&name=ViewWeb&articleld=9216.
Marburger’s comments on intelligent design contrast with earlier statements made by Bush. While
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tists at the American Scientific Affiliation (ASA).”” By contrast, the evi-
dence for evolution is considered “overwhelming.”” No biological concept
has been more extensively tested or more thoroughly corroborated than that
of the evolutionary history of organisms.*”” According to NAS, “evolution
is one of the strongest and most useful scientific theories we have.”%
Nevertheless, intelligent design theorists insist that their argument
qualifies as science. Their research on the subject is premised on the fol-
lowing logic: there are “gaps” in evolution theory, the existence of which
confirm that evolution does not explain the origin of life. Therefore, an
alternative theory, likely intelligent design, must explain our origins.*” De-
sign theorists seek evidence to support this argument by looking for reli-
able, rigorously defined indicators of design and by ruling out alternative
explanations, such as Darwin’s theory of evolution.’’® The scientific tool

campaigning for the presidency in 1999, Bush defended the teaching of creationism alongside evolution
saying, “I believe children ought to be exposed to different theories about how the world started.” Id.
However, in 2004 there were allegations endorsed by forty-eight Nobel Laureates that the Bush admini-
stration had systematically abused science. National Center for Science Education, A4A4S, Nobelists,
Lawrence Mayor Criticize Kansas Board of Education (Sept. 16, 2005), at http://www.ncseweb.org/
resources/news/2005/KS/279 _aaas_nobelists_lawrence mayo 9 16 _2005.asp Nevertheless, in 2005
Bush reiterated his position that both sides should be taught so people can understand what the debate is
about. Elizabeth Bumiller, Bush Remarks Roil Debate on Teaching Evolution, N.Y. TIMES, Aug. 3,
2005, at A14.

305 House, supra note 73.

306 pavid Quammen, Was Darwin Wrong?, NAT’L GEOGRAPHIC, Nov. 2004, at 4.

307 NAT’L ACAD. OF SCIENCES, SCIENCE AND CREATIONISM: A VIEW FROM THE NATIONAL
ACADEMY OF SCIENCES 1 (2d ed. 1999).

308 ACLU, Kitzmiller v. Dover Area School District FAQ—Intelligent Design and Evolution (Dec.
14, 2004), http://www.aclu.org/ReligiousLiberty/ReligiousLiberty.cfm?ID=17204&c=139.

309 Phillip E. Johnson, author of Darwin on Trial, made such an argument in his book when he
invoked the legal argument of ‘reasonable doubt’ to support his claim that because you can’t prove that
evolution created human beings, you must allow for alternatives to it. “In Of Pandas and People: The
Central Question of Biological Origin, the authors allege ‘weaknesses’ or ‘gaps’ or ‘problems’ with
evolutionary theory, leading them to conclude that ‘life itself owes its origin to a master intellect’ and
that ‘new organisms arise from a blueprint, a plan, a pattern, devised by an intelligent agent.”” ACLU
Kitzmiller Complaint, supra note 1, 9 19.

310 Mark Hartwig, one of the early organizers of the intelligent design movement, explains the

science of intelligent design and its application to biology as follows:
[I]f we could trace the creation of a book, our investigation would lead us to the author. You
could say, then, that specified complexity is a signature of design.

To see how this applies to biology, consider the outboard motor that bacteria such as E.
coli use to navigate their environment. This water-cooled contraption, called a flagellum,
comes equipped with a reversible engine, drive shaft, U-joint and a long whip-like propeller.
It hums along at a cool 17,000 rpm.

Decades of research indicate that its complexity is enormous. It takes about 50 genes to
create a working flagellum. Each of those genes is as complex as a sentence with hundreds
of letters.

Moreover, the pattern--a working flagellum--is highly specified. Deviate from that pat-
tern, knock out a single gene, and our bug is dead in the water (or whatever).
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they utilize is termed “specified complexity.”!' The basic idea is to identify
objects that are complex (i.e., objects composed of many parts) and are
arranged in a recognizable, delimited pattern (i.e., are specified).*’* Accord-
ing to Design theorist William Dembski, “in every instance where we find
specified complexity, and where [its] history is known, it turns out that
design actually is present.”"

Scientists strongly refute the premise on which design theorists base
their argument and research. For scientists, the fact that disagreement exists
regarding some of the particularities of evolution theory—such as the exact
sequence of certain genetic changes—does not amount to general scientific
disagreement about whether evolution is the mechanism by which life on
earth came to exist.’'* Jack W. Szostak, who studies the principles of Dar-
winian evolution on populations of DNA molecules at Massachusetts Gen-
eral Hospital in Boston, explains that when anti-evolutionists claim that
disagreements among evolutionary scientists cast doubt on whether evolu-
tion occurred at all, they are making a misrepresentation that does not sud-
denly validate intelligent design.’"® “Evolution is not ad hoc theorizing,”
says Szostak. “Evolution is a large body of scientific fact that is supported

Such highly specified complexity, which demands the presence of every part, indicates
an intelligent origin. It’s also defies [sic] any explanation, such as contemporary Darwinism,
that relies on the stepwise accumulation of random genetic change.

In fact, if you want to run the numbers, as Dembski does in his book No Free Lunch, it
boils down to the following: If every elementary particle in the observed universe . . . were
cranking out mutation events at the cosmic speed limit (about 1045 times per second) for a
billion times the estimated age of the universe, they still could not produce the genes for a
working flagellum.

And that's just one system within multiple layers of systems. Thus the flagellum is inte-
grated into a sensory/guidance system that maneuvers the bacterium toward nutrients and
away from noxious chemicals--a system so complex that computer simulation is required to
understand it in its entirety. That system is meshed with other systems. And so on.

Mark Hartwig, Science of Design, RealityCheck.Org, at http://www.therealitycheck.org/
GuestColumnist/mhartwig040705.htm (last visited Oct. 7, 2005).

311 Ker Than, Why  Scientists Dismiss  “Intelligent Design” (Sept. 23, 2005), at
http://msnbc.msn.com/id/9452500.

312 Stephen L. Marshall, Note, When May a State Require Teaching Alternatives to the Theory of
Evolution? Intelligent Design as a Test Case, 90 KY. L. J. 743, 765 (2002).

313 Hartwig, supra note 310.

314 Many forums present the evolution-creation debate as a Theory A vs. Theory B scenario, hav-
ing one person from the intelligent design camp respond to one speaker from the evolution camp. How-
ever, this format of presentation is a false representation of the controversy. Kenneth Miller suggests
that the dialogue would be more accurate if there were about 10,000 scientists to respond to every
intelligent design presenter. Kenneth R. Miller, Goodbye, Columbus, National Center for Science Edu-
cation, at http://www.ncseweb.org/resources/articles/2493 goodbye columbus 4 4 2002.asp (Apr. 4,
2002) (quoting Lawrence Krauss, Chair of the Case Western Physics Department, at the Ohio Board of
Education intelligent design/evolution panel discussion).

315 Gura, supra note 48.
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by a large body of theory.””'® In short, where intelligent designers say
“gaps” exist, scientists claim that evidence is just waiting to be discov-
ered.’"’

Just as evolutionists are sensitive to the characterization of “gaps” in
evolution theory, design theorists are defensive about the perception that
intelligent design is unscientific. The Center for Science and Culture criti-
cized AAAS’s 2002 resolution, classifying intelligent design as “unscien-
tific,” as reflecting “prejudice [rather] than impartial investigation.”'®
Likewise, design theorists claim that they have been published in peer-
reviewed journals, but less than they would prefer, due to the “open hostil-
ity from those who hold to neo-Darwinism [who make] it difficult for de-
sign scholars to gain a fair hearing for their ideas.”" Design theorists admit
that in the past, “detecting design was hampered by vague and subjective
criteria, such as discerning an object’s purpose.”* Moreover, design theo-
rists recognize that their work has been entangled with natural theology,
given past efforts “to infer God's character by studying nature rather than
revelation.”' However, design theorists now argue that since the 1980s
“developments in several fields have made it possible to rigorously distin-
guish between things that ‘just happen’ and those that happen ‘on pur-

316 g4
317 Eyolution predicts that evidence of transitional life forms linking swimming mammals with
land mammals should exist. This absence of evidence, intelligent designers argue, is proof of the inac-

curacy of evolution theory.
However, in the past ten years . . . three true intermediate forms [of whales] have been dis-
covered. Up until 1986, the oldest known fossil whale had been Basilosaurus, dating to
about 40 million years before present. However, fossil-hunters have now found three inter-
mediates that link Basilosaurus to land-dwelling ancestors. They are: Pakicetus inachus (52
myr), Ambulocetus natans (50 myr), and Rodhocetus kasrani (46 myr).

Miller, supra note 60 (citation omitted).

318 Top Questions, supra note 52.

319 14.In regard to peer reviewed journals, CSC states that Dembski’s The Design Inference (Cam-
bridge University Press) and Behe’s Darwin's Black Box (The Free Press) have both been published in
such journals. /d. In addition, Behe has defended his concept of “irreducible complexity” in the peer-
reviewed journal Philosophy of Science published by the University of Chicago. Id. There is also now a
peer-reviewed journal that focuses on design theory—Progress in Complexity, Information, and De-
sign—"“which has an editorial advisory board of more than 50 scholars from relevant scientific disci-
plines, most of whom have university affiliations.” /d. “Finally, the works of design theorists are start-
ing to be cited by other scholars in peer-reviewed journals such as the Annual Review of Genetics.” /d.

320 Hartwig, supra note 310.

21 g RealityCheck.Org, referred to in note 310, is a “conservative issue advocacy and informa-
tion group established to promote and defend conservative social, political, and economic principles
nationally.” http://www.therealitycheck.org/. Hartwig received a Ph.D. in educational psychology from
the University of California, and he specializes in statistics and research design. His articles have ap-
peared in publications such as The Wall Street Journal, The Los Angeles Times, The Denver Post, and
The Houston Chronicle. Hartwig, supra note 310.



File: ProShemin (20060307) Created on: 3/7/2006 12:52 PM Last Printed: 4/24/2006 11:49 PM

2005] CONSTITUTIONALITY OF INTELLIGENT DESIGN? 669

pose.”””** This in turn has “helped design theory emerge as a distinct enter-
prise, aimed at detecting intelligence rather than speculating about God’s
character.”*

In sum, strong arguments are offered by both scientists and design
theorists regarding whether intelligent design is science. However, that
intelligent design lacks the support of the scientific community and is an
argument that can be neither tested nor verified will likely persuade a court
that intelligent design currently falls outside the realm of science.

b.  Intelligent Design: Is It Religion?

While a finding that intelligent design fails to qualify as science might
weigh against its inclusion within a student’s formal science education, that
alone does not necessitate a finding that its instruction is unconstitutional.
For intelligent design to violate the Establishment Clause, a court must be
persuaded that absent, or in the presence of, a secular purpose, intelligent
design is either a religion unto itself, or embodies and thereby promotes
religious tenets in ways that contravene First Amendment principles.

That said, a court will likely be skeptical of attempts to influence sci-
ence education though an attack on evolution theory given the historical
link between religious activism and educational reform of evolution theory.
Meanwhile, it should also be noted that the Lemon test is only triggered
when a program at issue consists of plausible, facially demonstrative reli-
gious content. Thus, if a program does not embody “religious content,” it
does not require a secular purpose, nor does it necessitate an analysis of its
effect or entanglement implications. For example, having “In God We
Trust” on our coins has been found to be sufficiently secular so that a spe-
cific secular purpose need not be identified. Similarly, teaching kindness to
animals, respect for capitalism, or the importance of dairy farming—all part
of some schools’ curricula—are considered secular, and are thus insulated
from constitutional attack.***

The difficult question in determining whether Lemon is triggered,
however, is whether a program consists of plausible religious content.
While definitions of religion exist,** the Supreme Court has never explic-

322 4

323 4

324 TInterview with Robert O°Neil (Apr. 2005).

325 william W. Van Alstyne compiled this assortment of dictionary definitions:
Religion: [1] the personal commitment to and serving of God or a god with worshipful devo-
tion; conduct in accord with divine commands especially as found in accepted sacred writ-
ings or declared by authoritative teachers; a way of life recognized as incumbent on true be-
lievers; and typically the relating of oneself to an organized body of beliefs. [2] one of the
systems of faith and worship. [3] a personal awareness of or conviction of the existence of a
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itly defined the criteria of “religion” under the First Amendment.*** More-
over, most cases that have considered whether a practice, program or belief
is religious are analyzed under the Free Exercise rather than the Establish-
ment Clause.” Thus, what exactly establishes a prima facie case of reli-
gious content such that a secular purpose is required is uncertain.

The difficulty of identifying what is religious is compounded by the
Supreme Court’s inconsistent reading of the reach of the Establishment
Clause.*® There is general agreement, however, that the Clause has been
read narrowly under the Rehnquist Court.”” Recent cases—although many
have been decided by the narrowest of margins—demonstrate the
Rehnquist Court’s preference to favor religious efforts in the area of gov-

supreme being or of supernatural powers or influences controlling one’s own, humanity’s or
all nature’s destiny accompanied by or arousing reverence and a sense of duty to obey. [4]
the body of institutionalized expressions of sacred beliefs, observances, and social practices
found within a given cultural context. [5] a value held to be of supreme importance, a cause,
principle, system of tenets held with ardor, devotion, conscientiousness, and faith. [6] any
objective attended to or pursued with zeal or conscientious devotion.
WILLIAM W. VAN ALSTYNE, THE AMERICAN FIRST AMENDMENT IN THE TWENTY-FIRST CENTURY:
CASES AND MATERIALS 1076 (3d ed. 2002).

326 Malnak v. Yogi, 592 F.2d 197, 200 (3d Cir. 1979) (per curiam) (Adams, J., concurring).

327 See United States v. Seeger, 380 U.S. 163 (1965) (considering the meaning of the term “Su-
preme Being” as used in the Universal Military Training and Service Act, and whether the objectors in
three consolidated cases qualified for conscientious objector status); Welsh v. United States, 398 U.S.
333 (1970) (considering whether petitioner qualified for an exemption from military service because he
was “by virtue of religious training and belief” a conscientious objector to war); Torasco v. Watkins,
367 U.S. 488 (1961) (holding that the Maryland Declaration of Rights, which required persons to de-
clare their belief in the existence of God to qualify for state office, violated the constitutional protection
of freedom of religion, which included the freedom not to believe). In Seeger, the Court held that the
term “Supreme Being” meant the concept of a power or being, or a faith, to which all else is subordinate
or upon which all else is ultimately dependent. 380 U.S. at 176. The court established this test: a sincere
and meaningful belief that occupied in the life of its possessor a place parallel to that filled by the God
of those admittedly qualifying for the exemption comes within the statutory definition. /d. The court
concluded that each of the cases at bar satisfied this test for conscientious objector status. 380 U.S. at
165-66. In Welsh, in determining whether the beliefs were “religious” within the statute, the Court
interpreted Seeger to mean that “if an individual deeply and sincerely holds beliefs that are purely
ethical or moral in source and content, but that nevertheless impose upon him a duty of conscience . . .
those beliefs certainly occupy in the life of that individual ‘a place parallel to that filled by God’ in
traditionally religious persons.” 398 U.S. at 340. The Court also noted that in considering views that are
“essentially political, sociological or philosophical,” it should be remembered that the category of
conscientious objectors is not limited only to those whose views are the result of “religious training and
belief.” Id. at 434. Because the petitioner's beliefs functioned as a religion in his life, he was entitled to
an exemption just like someone qualifying for traditional religious reasons. Id. at 434-44.

328 Kent Greenawalt, Religion and the Rehnquist Court, 99 NW. U. L. REV. 145 (2004).

329 4. at 146. The four major Establishment Clause issues with which the Rehnquist Court has
dealt are prayer in public schools, organized private devotional practice within public schools, displays
with religious components on government property, and aid to religious schools or organizations. /d. at
161.
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ernment aid but to limit government involvement with schools on issues of
prayer and Bible reading.** Despite these generalizations, how the Supreme
Court will analyze the religious content of intelligent design is unclear and
difficult to predict given that the composition of the Court will have
changed by October 2005, long before a case on intelligent design case is
granted certiorari. Therefore, the remainder of this section engages in a
hypothetical analysis of how the Court might perceive the religious nature
of intelligent design.

As mentioned, intelligent design proponents insist that their argument
is not a product of religion. The Discovery Institute asserts that design the-
ory is not based on the Bible, but is a product of various influences, includ-
ing Plato and Aristotle.”' Other design advocates similarly insist that intel-
ligent design has “no theological content,” and is not “identified with a
transcendent, supernatural deity.””** Toward this end, intelligent design is
careful to distance itself from creationism. The Institute addresses the at-
tempt to conflate intelligent design and creationism with the following ar-
gument:

Intelligent design theory is simply an effort to empirically detect whether the “apparent de-
sign” in nature acknowledged by virtually all biologists is genuine design (the product of an
intelligent cause) or is simply the product of an undirected process such as natural selection
acting on random variations. Creationism is focused on defending a literal reading of the
Genesis account, usually including the creation of the earth by the Biblical God a few thou-
sand years ago. Unlike creationism, the scientific theory of intelligent design is agnostic re-
garding the source of design and has no commitment to defending Genesis, the Bible or any
other sacred text. Honest critics of intelligent design acknowledge the difference between in-
telligent design and creationism.**

330 Susan Ratner, Religion in Public Schools: Dangerous Trends, 26 RUTGERS L. REC. 8 (2002).
Ratner considers Establishment Clause jurisprudence flawed in its condoning of religious clubs in
schools and moment of silence statutes. /d. She warns that the strength of the Establishment Clause can
be weakened by just a few harmless Supreme Court decisions. Id. See also John W. Borkowski & Maya
R. Kobersy, The 2003-2004 Term of the United States Supreme Court and Its Impact on Public Schools,
191 ED. LAW. REP. 1 (2004).

31 Top Questions, supra note 52. As also noted by the Institute, “most scientists until the latter
part of the nineteenth century accepted some form of intelligent design. The scientific community
largely rejected design in the early twentieth century after neo-Darwinism claimed to be able to explain
the emergence of biological complexity through the unintelligent process of natural selection acting on
random mutations.” Id.

332 Jay D. Wexler, Darwin, Design, and Disestablishment: Teaching the Evolution Controversy in
Public Schools, 56 VAND. L. REV. 751, 814 (2003) (citing DAVID K. DEWOLF ET AL., INTELLIGENT
DESIGN IN PUBLIC SCHOOL SCIENCE CURRICULA: A LEGAL GUIDEBOOK 495-96 (1999)).

333 The Institute further states:

University of Wisconsin historian of science Ronald Numbers is critical of intelligent design,
yet according to the Associated Press, he “agrees the creationist label is inaccurate when it
comes to the ID [intelligent design] movement.” Why, then, do some Darwinists keep trying
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Although intelligent design can be distinguished from creation sci-
ence, there is still a strong similarity between the two. Both creationism and
intelligent design contend that there is scientific evidence to support the
Genesis account of creation, although intelligent design is not particularly
explicit on this point.** In addition, both share the belief that the theory of
evolution is largely incorrect.* Finally, both reject naturalism by appealing
to the tenets of Christianity.”*® One of intelligent design’s leading advo-
cates, William Dembski, has stated that he seeks to “unif[y] the Christian
world about creation” because Christians like himself do not believe that
nature is self-evident.”*” Rather, they believe that God created nature as well
as any laws by which nature operates.’*®

Most importantly, both creationism and intelligent design involve an
intervening deity—although again, intelligent design advocates are careful
not to explicitly mention the identity of their intelligent agent. Design ad-
vocates reserve the task of “connect[ing] the intelligence inferred by the
design theorist with the God of Scripture” for a theologian.** Nevertheless,
it is clear to many that intelligent design’s Designer is a supernatural
God.** Even absent explicit identification of the design agent, the religious
nature of intelligent design is apparent from its cultural renewal program,
which focuses on ideological and religious, rather than scholarly, goals.*"
Most of these efforts are aimed at convincing politicians and the public, not
the scientific community, of intelligent design’s validity. For example, the
Center for the Renewal of Science and Culture is explicit about its mission
to “renew” American culture by grounding society’s major institutions,

to conflate intelligent design with creationism? According to Dr. Numbers, it is because they
think such claims are “the easiest way to discredit intelligent design.” In other words, the
charge that intelligent design is “creationism” is a rhetorical strategy on the part of Darwin-
ists who wish to delegitimize design theory without actually addressing the merits of its case.

Top Questions, supra note 52.

334 Scott & Branch, supra note 272.

335 1d.

336 Dembski has written “as Christians, we know naturalism is false. Nature is not self-sufficient.”
Barbara Forrest, The Newest Evolution of Creationism, NATURAL HISTORY MAGAZINE, Apr. 2002,
available at http://www .naturalhistorymag.com/darwinanddesign.html.

337 Wendy F. Hanakahi, Comment, Evolution-Creationism Debate: Evaluating the Constitutional-
ity of Teaching Intelligent Design in Pubic School Classrooms, 25 U. HAW. L. REV. 9, 39 (2002) (quot-
ing William A. Dembski, Introduction to MERE CREATION: SCIENCE, FAITH, & INTELLIGENT DESIGN 13
(William A. Dembski ed., 1998)).

338 Id.

339 Dembski, supra note 337, at 18.

340 gcott & Branch, supra note 272.

341 1d.
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especially education, in evangelical religion.’** The Center believes that if
this can be achieved, naturalism and its consequences will be defeated.**

In short, many consider intelligent design the “wink, wink, nudge,
nudge school of science education. We know what they’re saying is
God.”* However, whether teaching intelligent design is tantamount to
teaching religion requires a more structured analysis.

1.  Malnak Criteria with Modification

Given that the Supreme Court has declined to define religion, scholars
can only speculate as to what model of analysis a court will employ in de-
ciding whether intelligent design is religious. This Article suggests that one
set of criteria that a court should consider is that which was proposed by
Judge Adams in his concurrence to the Third Circuit case Malnak v. Yogi,**
and which was subsequently relied on by the Third and Ninth Circuits. **

In Malnak, the Third Circuit held that a public school elective—
Science of Creative Intelligence Transcendental Meditation (“SCI/TM”)—

constituted religious activity and had the primary effect of advancing relig-

342 Forrest, supra note 336.

343 14 Toward this end, the Center lacks any empirical research program, but engages in an aggres-
sive public relations campaign that includes conferences, recruitment of students through lectures spon-
sored by campus ministries, and cultivation of alliances with conservative Christians and influential
political figures. /d. Recently, CRSC nearly succeeded in inserting into the federal No Child Left Be-
hind Act of 2001 a “sense of the Senate” that supported the teaching of intelligent design. Forrest, supra
note 336. Forrest adds that in 1996, Philip E. Johnson, author of Darwin on Trial (1991)—which helped
launch the modern intelligent design movement—declared “this isn’t really, and never has been, a
debate about science. It’s about religion and philosophy.” /d. Dembski has stated that intelligent design
“is just the Logos of John’s Gospel restated in the idiom of information theory.” Id.

344 ACLU, Creationism, with New Name, Is Taught in Schools (May 7, 2001), available at
www.aclu.org/religiousliberty//religiousliberty.cfm?ID=7034&c=139.

345 592 F.2d 197, 208 (3d Cir. 1979) (per curiam) (Adams, J., concurring).

346 Africa v. Pennsylvania, 662 F.2d 1025 (3d Cir. 1981) (relying on Adams’ “three useful indi-
cia,” the court concluded that a prisoner claiming a Free Exercise exemption on the grounds that he was
an adherent of MOVE failed to demonstrate that his belief or practice was religious for First Amend-
ment purposes); Alvarado v. City of San Jose, 94 F.3d 1223 (9th Cir. 1996) (referencing Africa and
Malnak, the court found that a statute instituted by the city with the intention of commemorating the
Mexican and Spanish contributions to the city's culture was not a religious symbol for Establishment
Clause purposes). For other cases involving public school curricula and the definition of religion, see
Peloza v. Capistrano Unified Sch. Dist., 37 F.3d 517 (9th Cir. 1994) (considering a science teacher’s
charge that “evolutionism” was a religion and a school’s requirement that he teach evolution was a
violation of the Establishment Clause, and also holding that neither evolution nor secular humanism
may be defined as religion); Fleischfresser v. Directors of Sch. Dist. 200, 15 F.3d 680, 687-89 (7th Cir.
1994) (holding that a school’s use of a reading series that included stories and exercises concerning
witchcraft did not establish religion).
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ion and religious concepts.*”’ The court also held that governmental aid
provided to teach the course, coupled with the use of public school facili-
ties, constituted excessive governmental entanglement with religion.**® Al-
though this case is more than two decades old and the criteria Adams de-
veloped in his concurrence have not been widely adopted, the time might
be ripe for a court to reexamine its relevance.

In his Malnak concurrence, Judge Adams divides relevant decisional
law into four principal groupings—(1) traditional definition of religion, (2)
cases dealing with prayers recited in school, (3) cases involving the consci-
entious objector exemption to selective service laws,*” and (4) cases touch-
ing on a newer constitutional definition of religion—and identifies the crite-
ria that courts have employed in determining what qualifies as “religion” in
each group.* For example, Adams notes that the original definition of re-
ligion, and the position of the Supreme Court at the end of the nineteenth
century, was closely tied to a belief in God.* However, the constitutional
definition of religion now extends beyond a pure theistic formulation.***
The conscientious objector cases, for instance, granted plaintiffs exemp-
tions notwithstanding refusals to affirm a faith in a supreme being.’* In
these cases, the Court was less concerned with formal theistic faith than it
was with “sincere religious beliefs which are based upon a power or being,
or upon a faith, to which all else is subordinate or upon which all else is
ultimately dependent.”*

347 592 F.2d at 197.

348 14 The course taught that pure creative intelligence was the basis of life, and that through the
process of Transcendental Meditation students could perceive the full potential of their lives. /d. In
affirming the district court's judgment that religious activity was involved in the teaching of the course,
the court stated that a careful examination of the textbook, the expert testimony, and the uncontested
facts concerning the puja—a religious ceremony that involved the chanting of a mantra—demonstrated
that religious activity was involved and that there was no reversible error in the district court's determi-
nation. /d.

349 See supra note 327 (discussing Seeger and Welsh).

330 Malnak, 592 F.2d at 200.

3L 14 at201.

352 1d. at 203-07.

353 4. at 204 (citing United States v. Seeger, 380 U.S. 163 (1964).

354 Seeger, 380 U.S. at 176. The Court has reigned in this broad definition, which was a called a
“distortion to avert an inevitable constitutional collision” by Justice Harlan in Welsh v. United States,
398 U.S. 333, 354 (1970), but both Seeger and Welsh remain constitutionally significant. Malnak, 592
F.2d at 204-05. Judge Adams writes, “the constitutional values prompting such a statutory construction
can only be taken to suggest a broad definition of religion.” /d. at 205. Moreover, “Justice Harlan ex-
plicitly recognized as ‘religions’ various non-Theistic belief systems.” /d. Justice White’s definition, by
contrast, “included non-Theists, but excluded economic, philosophical, or merely personal opinions,
however sincerely held.” Id.
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In addition to the traditional religion cases and the conscientious ob-
jector cases, Judge Adams separately identified a cluster of cases which
“[suggest] a new constitutional definition” of religion.** These cases repre-
sent a complete rejection of the view that religion must be defined solely in
terms of a Supreme Being.** Instead, Judge Adams highlights three indicia
that may be utilized in determining whether a set of ideas amounts to relig-
ion.*” Although these indicia should not be considered a final “test” for
religion, and although Judge Adams derived this new definition from free
exercise challenges, as a set of objective guidelines, his indicia are capable
of being applied to Establishment Clause issues like intelligent design.**®

“The first and most important of the three indicia is the nature of the
ideas in question.”* This inquiry is not intended to determine the truth or
falsity of the supposed religion, but to investigate whether the “subject mat-
ter it comprehends is consistent with the assertion that it is, or is not, a re-
ligion.”** For example, there is an expectation that religious ideas address
fundamental questions such as man’s role in the universe, a proper moral
code, and other issues important to a believer.**' Such subjects are of utmost
importance and must be carefully guarded against governmental interfer-
ence and conversion into official government doctrine.’® Although not all
ultimate questions are necessarily religious, “the ‘ultimate’ nature of the
ideas presented is the most important and convincing evidence that [the
ideas] should be treated as religious.”®

355 Malnak, 592 F.2d at 205.
356 1d. at 205-07.
357 Id. at 208-10.
358 Judge Adams advocates that the broader definition of religion developed in the free exercise
cases should be applied under the Establishment Clause. /d. at 213. Thus, while Professor Lawrence
Tribe asserts that the Free Exercise Clause should be read broadly to include anything “arguably reli-
gious” while the Establishment Clause should not be construed to encompass anything “arguably reli-
gious,” Judge Adams contends that a stronger argument can be made for a unitary definition that pre-
vails for both First Amendment clauses. Malnak, 592 F.2d at 210-13. On this issue, courts have gener-
ally not adopted a bifurcated analysis but have followed the sentiment of Justice Rutledge in Everson v.
Board of Education:
“Religion” appears only once in the [First] Amendment. But the word governs two prohibi-
tions and governs them alike. It does not have two meanings, one narrow to forbid “an estab-
lishment” and another, much broader, for securing “the free exercise thereof.” “Thereof”
brings down “religion” with its entire and exact content, no more and no less, from the first
into the second guaranty, so that Congress and now the states are as broadly restricted con-
cerning the one as they are regarding the other.

300 U.S. 1, 32 (Rutledge, J., dissenting).
359 Malnak, 592 F.2d at 208.
360 74. at 208.
361 1d.
362 1d.
363 1d.
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The second indicium identified by Judge Adams inquires into the
“comprehensiveness” of a set of ideas. ** While ultimate questions tend to
suggest the presence of religion, a program or argument which lacks a
comprehensive belief system may not properly be classified as such.’®® The
“Big Bang” theory is illustrative of this point: it touches on an ultimate
concern, but is not comprehensive because it is “unlikely to proffer a sys-
tematic series of answers . . . to resemble a religion.”*® Adams concedes,
however, that when scientific theories are combined into a comprehensive
system, the result may well become a “ruling science” that the Establish-
ment Clause must guard against.*”

Judge Adams’ final indicium of religion is “any formal, external, or
surface signs that may be analogized to accepted religions.”® “Such signs
might include formal services, ceremonial functions, the existence of
clergy, structure and organization, efforts at propagation, and observation
of holidays.”® Yet, Judge Adams also implies that a religion may exist
without any of these signs such that the absence of such signs is not deter-
minative in resolving the question of whether a group or cluster of ideas
qualifies as religion.’™

Similar to the position of the Dover School District, the appellants in
Malnak alleged that Creative Intelligence was verifiable science, not relig-
ion.””" Judge Adams disagreed, and concluded that SCI/TM represented
religious teaching for the following reasons.’”” First, SCUTM “provides
answers to questions concerning the nature of both world and man.””” Sec-
ond, although it is not as comprehensive as some religions, SCI/TM is suf-
ficiently comprehensive to be distinguished from an isolated theory discon-
nected from any particular world-view or belief system.”’* Third, while
SCI/TM lacks clergy and traditional rites such as marriage, it trains teachers
and exists for the purpose of propagating its message.’” Thus, while
SCI/TM is clearly not a theistic religion, it deserves the constitutional pro-

364 14 at 200.

365 Malnak, 592 F.2d at 209.
366 Id.

367 Id.

368 14
369 1a,

370 g

37V Malnak, 592 F.2d at 213 n.55.
372 14, at 213-15.

373 1d. at213.

374 Id.

375 Id. at214.
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tections (and restraints) articulated by Establishment Clause jurispru-
dence—including the prohibition of its teaching in public schools.””

Intelligent design theorists who have analyzed intelligent design under
the Malnak criteria conclude that intelligent design is not a religion. Francis
Beckwith, a leading critic of evolution and an advocate of intelligent de-
sign, articulated the reasons underlying this conclusion in the following
manner: intelligent design (1) does not attempt to address fundamental and
ultimate questions, but instead “addresses the same questions raised by
Darwinists: [w]hat is the origin of apparent design in biological organisms
and/or other aspects of the natural universe,” (2) is an example of “isolated
teaching” and thus lacks comprehensiveness, and (3) embodies none of the
formal and external signs associated with religion, such as clergy or rit-
ual.*”’

While Beckwith’s analysis is superficially accurate, it fails to ac-
knowledge that, in other respects, intelligent design meets the Malnak crite-
ria. Thus, it is an open question whether a court will classify intelligent
design as religion. Regarding the first indicium—*“the nature of the ideas in
question”—intelligent design contemplates fundamental questions given
that it is primarily concerned with the origin of life. Beckwith asserts that
the focus of intelligent design is simply to question how biological organ-
isms acquire their design.’” However, the purpose of this inquiry is moti-
vated by certain religious beliefs and the answers to the inquiry are consis-
tent with theistic tenets. Thus, intelligent design advocates and Darwinists
are not asking the same question as Beckwith suggests because intelligent
design is not really asking a question. Intelligent design is searching for
scientific evidence to support a pre-determined conclusion.

Furthermore, intelligent design might satisfy the “comprehensiveness”
inquiry that Malnak’s second indicium articulates. While intelligent design
may be analogous to the Big Bang theory—it similarly articulates an inter-
pretation of the universe that answers an ultimate question while not ad-
vancing a religious idea itself’”—it is also meaningfully distinct. The Big
Bang theory is a neutral theory supported by objective scientific evidence.
By contrast, intelligent design is not supported by any verifiable scientific
evidence,*® and it advances a concept that is essentially indistinguishable
from a theistic interpretation of creation.

376 See id.
377 Francis J. Beckwith, Public Education, Religious Establishment, and the Challenge of Intelli-
gent Design, 17 NOTRE DAME J.L. ETHICS & PUB. POL’Y 461, 494-95 (2003).

378
Id.
379 Malnak, 592 F.2d at 209 & n.41 (Footnote 41 states: “It is a widespread practice in high school
biology courses . . . to include discussion of Darwin’s theory of evolution. This theory is offensive to

some religious groups, but it is not in itself religious.”).
380 See supra Section I11.C.3.a.
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While it is unlikely that a court will classify a neutral scientific theory
as religious, a court may consider a scientific theory that is materially con-
sistent with religious tenets, and not based on verifiable data, religious. If
this is the case, then intelligent design may in fact rise to the level of a “rul-
ing science” despite it being a relatively isolated, uncomprehensive theory.
This conclusion is partly based on a presumption that if the creation line of
cases—Epperson, McLean, Edwards and Freiler—were analyzed under
Malnak, creationism would have qualified as a ruling science despite its
isolated and uncomprehensive focus. Moreover, intelligent design may not
be that isolated, given that it overflows into other academic disciplines. For
example, “new research and discoveries in such fields as physics, cosmol-
ogy, biochemistry, genetics, and paleontology have caused a growing num-
ber of scientists and science theorists to question neo-Darwinism and pro-
pose design as the best explanation for the existence of specified complex-
ity in the natural world.”*" Therefore, intelligent design may satisfy the
comprehensiveness criteria notwithstanding its existence as a relatively
isolated concept.

Regarding the third indicium of religion identified by Judge Adams—
any “sign that may be analogized to accepted religion”—intelligent design
evades a simple classification. Countless websites, films, and books dedi-
cate themselves to promoting the idea of intelligent design, and a sizable
number of Design advocates are at any given time presenting the virtues of
Design theory around the country.*® While intelligent design undertakes
efforts of propagation, however, it lacks ceremonial functions, traditional
rights, clergy, and formal services. Nevertheless, it is worth noting that
despite the list of “useful signs that a group or belief system is religious,”**
“religion may exist without any of these signs.”**

It is also important to recall that Adams’ criteria are only a set of
guidelines to guard against ad hoc justice; it is not a formal test. A court
can limit the inquiry or modify the criteria. Given the unique position of
intelligent design—its tenets resemble religious doctrine but it proclaims
itself secular—this Article suggests that a court might modify the third in-
dicium in the following manner. Rather than identifying signs or rituals in a
program and analogizing them to that of a recognized religion, a court
might consider whether a purportedly non-religious program is the product
of, utilized by, or is consistent with, a recognized religion. Such an inquiry
is appropriate for programs like intelligent design, where the underlying

381 Top Questions, supra note 52.

382 Dr. Michael Behe participated in a seminar on Intelligent Design at Dover Area High School on
April 23, 2005.

383 Malnak, 592 F.2d at 210.

384 14 at209.
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theory may serve as the silent arm of an organized religion. Without this
modification to the third indicium, alone, a program like intelligent design
may not be found to possess the signs and symbols typical of a religion.
However, if a program’s central idea, purpose, and activities are wholly
consistent with, or orchestrated by, a recognized religion, then a court may
conclude that notwithstanding a lack of “surface signs,” the program is in
fact religious.

The evidence that intelligent design is a product of creationism or is at
least wholly consistent with the theistic tenets of Christianity, such that it
may be either’s “silent arm,” is compelling. As discussed, the similarities
between creationism and intelligent design, and Christianity and intelligent
design, are striking.’® In addition to such similarities, the strategy of crea-
tionists in the face of judicial defeat is one of resourcefulness, resilience,
and adaptability. Each time a court has struck down an attempt by creation-
ists to teach their theory within the classroom, creationists have devised a
new approach—one that comes closer to passing under the constitutional
radar. Intelligent design may thus be characterized as the latest and most
impressive attempt to reinvent and repackage creationism. The argument
succeeds in casting doubt on evolution and encouraging belief in a De-
signer while avoiding the now-obvious pitfalls of explicitly identifying a
supreme being or referencing the Book of Genesis. Finally, it is noteworthy
that almost all of intelligent design’s adherents, advocates, and support-
ers—whether scientist or lay person—hail from politically conservative
organizations or maintain Christian affiliations.*®

In summary, by modifying the third criterion of the Malnak test, a
court may more accurately resolve whether a program is religious. In the
case of intelligent design, the argument’s similarity to creationism and its
interconnectedness with Christianity may lead a court to conclude that de-
spite its lack of surface signs, it is indeed religious.

ii. Proposal: A Conceptual Separability Test

Although the Malnak criteria adapted in the aforementioned manner
may provide a useful framework, it is also possible that the test is alto-
gether inappropriate for analyzing the constitutionality of intelligent design.
Design critic Jay D. Wexler points out that the Malnak test has a limited
purpose—to help determine whether an unfamiliar belief system is a relig-

385 See supra Section LB-C and pp. 64-66.

386 For example, Michael Behe is a senior fellow at the conservative intelligent design headquar-
ters, the Discovery Institute. William Dembski heads a center for intelligent design at Southern Baptist
Theological Seminary. Wallis, supra note 51, at 29.
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ion by comparing it to traditional systems commonly understood as reli-
gious.” The constitutional status of intelligent design, by contrast, poses an
altogether different problem: “whether a core tenet of a familiar and tradi-
tional religious belief system (that a designer created the universe) is by
itself sufficient to constitute a religious belief that the government cannot
promote or endorse.”*®

Given the potential inapplicability of Malnak to intelligent design, this
Article presents a new framework which may more accurately help deter-
mine whether intelligent design is religious. This new framework concludes
that where a core tenet is a central and defining characteristic of a well-
established religion, such that it can not be conceptually separated from that
religion, that tenet, standing alone, is inherently religious for constitutional
purposes. After all, if a tenet is so central to a well-established religious
doctrine that the religion would be unrecognizable without its presence, it is
unrealistic to expect the belief to exist on its own in a way that is genuinely
independent of that religion. The implication of such a presumption is that
regardless of how the tenet is couched—as religious dogma or scientific
theory—if it is a central tenet of a traditional, well-established religion, it is
“religious” for purposes of the First Amendment.

The following objective inquiry can identify what qualifies as a “cen-
tral tenet” of a religion. The first consideration is whether the religion
would be recognizable to its members if that tenet (belief or practice) were
absent. It is appropriate to analyze the tenet from the perspective of both a
casual member and a devout one. While the perspective of the casual mem-
ber can best determine how well-recognized and integrated the tenet is, the
perspective of the devout can gauge its doctrinal importance to the faith.
For instance, if a belief in “one God” was severed from Christianity, Juda-
ism, or Islam, even the most casual of members would cease to recognize
those religions. Meanwhile, devout members would undoubtedly confirm
that the tenet was one on which the religion depended. By contrast, if the
practice of Christmas caroling ceased to exist, casual Christians would still
recognize their religion and devout members would concede the unaltered
state of Christianity. Likewise, if kosher dietary laws were removed from
Judaism, or circumcision from Islam, the religion would still be recogniz-
able to its mainstream members. As for the perspective of the devout, they
would argue that while the ritual is important to the faith, and perhaps even
ordained by God, it is not the embodiment of the religion. Therefore, since
caroling, dietary laws, and circumcision are “conceptually separate” from
the core of recognized religion, a public school course that exposes students

387 Wexler, supra note 332, at 816.
388 1d.
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to them would not raise constitutional concerns in the same way that teach-
ing about belief in one God would.

The second consideration of the objective inquiry is whether the tenet
at issue is one in which all members believe. For example, if a Christian
does not believe that Jesus is the son of God, that person would probably
not be considered a Christian. Therefore, believing that Jesus is the son of
God is a central tenet of a well-established religion and should be consid-
ered as such for constitutional purposes.

Another way of looking at this question is to ask whether the belief is
held by religious adherents alone, or by atheists as well. For example, belief
that Jesus is the son of God can rightly be classified as “religious” not only
because it is a central tenet of a recognized religion, but also because the
belief is held only by persons who are religious. By contrast, Judaism’s
belief in atonement, forgiveness, and renewal is the focus of the faith’s
most holy day, Yom Kippur. It is thus a central tenet of a recognized relig-
ion, but it is not religious per se for constitutional purposes because, unlike
a belief in Jesus as the son of God, it is not a belief unique to religious ad-
herents. Distinguishing between religious tenets that are uniquely held by
religious adherents, and tenets that are universally held, ensures that beliefs
classified as “religious” truly are religious.

This conceptual separability inquiry forms a two-part framework for
analyzing whether intelligent design’s argument that the universe was cre-
ated by a designer is a central religious tenet, and hence “religious” for con-
stitutional purposes. First, we consider whether the most casual members of
an established religion would recognize the belief as central to their faith.
The idea that the universe is designed—whether or not the designer is spe-
cifically identified as God—is a central, animating idea of the major West-
ern theistic traditions.”® Given that the story of creation as depicted in the
Book of Genesis is often a child’s first introduction to religion, even casu-
ally religious adult members would recognize the idea of creationism as a
central religious tenet. Alternatively, casual members would likely fail to
recognize their religion absent this creationist belief.

Next, we consider whether devout adherents of a well-established re-
ligion would consider the belief critical to the faith. Although a court would
engage in an evidentiary hearing, or accept qualified studies on this issue,
we can presume that the story of creation is a central tenet of Western
monotheistic religions given that the devout believe in the inerrancy of the
Bible. In addition, we can draw this conclusion from the degree of activism
engaged in by the devout to ensure that the story of creation is perceived as
truth by its members. Finally, we can rely on the Supreme Court’s recogni-

389 Wexler, supra note 332, at 816.
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tion that, at the very least, “belief in a supernatural Creator of mankind is
the essence of traditional religious belief.”*”

Second, we ask whether belief in a designed universe is a tenet upon
which members of a particular religion subscribe, or alternatively, whether
the belief is unique to religious ideology. Given that the story of creation is
central to the Book of Genesis, it may be regarded as either a central com-
ponent of a particular religion or as a uniquely religious sentiment. Al-
though some non-adherents accept the existence of a supernatural power,
agnostic and anticlerical persons do not attribute the origin of life to the
work of a designer, at least not alone. By contrast, if someone proclaimed a
belief in a God-created or intelligently designed world, she would be re-
garded as having uttered a religious idea.*'

Based on the presumptions that arise from this two-step analysis, a
court might conclude that a belief that the “universe was created by a de-
signer” is in fact religious and, as such, should not be taught in public
schools as truth. In light of such a holding, teaching intelligent design in
public schools would clearly offend the Establishment Clause. The purpose
and effect of singling out evolution from all other scientific topics in the
curriculum for special, negative treatment would be regarded by a court as
advancing and endorsing the beliefs of religion generally, and Christianity
specifically. In addition, it would be misleading and detrimental to stu-
dents’ science education. Finally, if intelligent design were presented with-
out any discussion of its “gaps,” students would be encouraged to believe
that the theory of evolution was false while the religious beliefs espoused
by intelligent design bespeak truth. Such a policy demonstrates a preference
for intelligent design over evolution, which amounts to a public school pre-
ferring religion over a neutral scientific theory.

Despite this analysis under the proposed conceptual separability test, it
remains an open question what set of criteria a court will ultimately utilize
in an inquiry about the religious nature of intelligent design.

IV. HOWw INTELLIGENT DESIGN MIGHT PASS CONSTITUTIONAL MUSTER
AFTER ALL

If the Pennsylvania court finds that Dover’s intelligent design policy
violates the Establishment Clause, such a decision will not end the contro-
versy over intelligent design, but will usher in the controversy’s next chap-
ter. It is predictable that creationists will once again demonstrate their resil-
ience and resourcefulness in the face of judicial defeat. As the Campbell

390 74, at 818.
391 14, at 817-18.
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court aptly described, “[w]ith each new decision . . . religious proponents
have attempted to modify or tailor their approach . . . time and time again,
[forcing] the courts to reassert and redefine the prohibitions of the first
amendment.”*

This Article argues that even if the intelligent design program in Kifz-
miller is struck down, it is only a matter of time until intelligent design pro-
ponents modify their argument in such a way as to satisfy a future constitu-
tional challenge This section identifies adaptations that the intelligent de-
sign movement can undertake to increase its chances of surviving a consti-
tutional challenge. In addition, it sets forth approaches to teaching intelli-
gent design that schools can permissibly engage in before a court even rules
on the constitutionality of intelligent design.

A. A Secular Purpose

If Dover’s intelligent design program is held unconstitutional, it will
be for a lack of a secular purpose. Therefore, it may just be that all the next
design program requires is the absence of an apparent religious motivation.
The secular-purpose prong of Lemon is not particularly difficult to over-
come in the absence of clear evidence to the contrary. Most courts are
likely to find that the objective of presenting students with a balanced edu-
cation is sufficiently desirable and secular.’*”® The presence of a secular pur-

392 Hendrin v. Campbell, 45 U.S.L.W. (BNA) No. 44, at 2530 (Ind. Super. Ct., Apr. 14, 1977).

393 However, see Wexler, supra note 332 at 803-12, for an argument that the “educational case for
teaching about intelligent design is extremely weak, at best.” He makes the following points: (1) “[T]he
argument that students will learn more comprehensively about the substantive nature of the scientific
controversy over origins is fallacious, because there is nothing even approaching a significant substan-
tive scientific debate over the basic premises of evolutionary theory”; (2) “teaching intelligent design
will do very little to teach students about how to understand and discuss important and controversial
public issues in a diverse and pluralistic population”; (3) “[t]he possibility that teaching intelligent
design may reform origins education to make it more exciting and lively standing alone does not consti-
tute a strong argument for teaching the alternative theory”; and (4) there are problems with relying on
the argument that teaching alternatives to the prevailing theory of evolution will allow schools to better
educate students regarding the nature and process of scientific thought.

“[First], it is far from clear that schools are currently failing to teach students generally about
the nature and process of science . . . . Second, given that scientists overwhelmingly support
the theory of evolution and reject the theory of intelligent design, the controversy over these
theories would not be a very good example to use to teach students about the gradual pro-
gression of scientific knowledge and understanding . . . . Finally, even if schools are in fact
not teaching students about the scientific process, and even if using a controversy over a the-
ory that is accepted by an overwhelming consensus of scientists is a good way to teach stu-
dents about the evolving nature of science, teaching this one scientific controversy in isola-
tion still would constitute an arbitrary choice that is radically under-inclusive with respect to
achieving the desired goal.”
Wexler, supra note 332, at 803-10.
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pose will at least afford the intelligent design program a chance of surviv-
ing constitutional attack, or at the very least, present a case for analysis
under the second and third prongs of Lemon.

B. Address Evolution’s Shortcomings

While state science standards should not replace the evolution curricu-
lum with intelligent design, the standards may legitimately require teachers
to acknowledge the gaps/problems of evolution. These standards may even
require schools to keep a few copies of Pandas in their libraries for students
to reference on a voluntary basis. In fact, the National Association of Biol-
ogy Teachers (NABT) recommends something akin to this approach.
NABT guidelines suggest that teachers instruct students that the theory of
evolution is only a well supported scientific theory, not a fact.** Further-
more, NABT recommends that teachers advise students of the students’
own responsibility as informed citizens to seek out information on creation-
ism from theological experts so that they can decide for themselves the
merits of each discipline and its relevance to their lives.*”

It is fair to expect teachers to convey the limits of science. But teach-
ers should not be required to present an alternative theory to evolution that
itself rests on questionable scientific evidence. Therefore, this comprehen-
sive approach to teaching evolution may be the most practical, and constitu-
tionally permissible, way to satisfy the goals of both evolutionists and intel-
ligent design proponents. In this manner, evolution’s limitations are pre-
sented, but the theory itself is not wholly undermined. At the same time, the
existence of alternative origin of life theories are acknowledged, but stu-
dents are encouraged to investigate such theories in Sunday school, rather
than in the science classroom.

C. Elective Courses

Absent a judicial decision to the contrary, it may be permissible to
teach intelligent design as an interdisciplinary elective. The Supreme Court
has suggested that religious texts, including the Bible, are worthy of study
for their literary and historic qualities.*® The only limitation on such in-

394 position of the Iowa Department of Public Instruction Regarding Creation, Evolution and
Public Education, NEWS & VIEWS (Nat’l Ass’n of Biology Teachers, Reston, Va.), Apr. 1978, at 5. This
perspective differs from the message of textbook disclaimers, however, because it emphasizes that
evolution is not just a theory, but a well-supported and scientific theory. /d.

395

Id.
396 gch. Dist. v. Schempp, 374 U.S. 203, 225 (1963).
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struction is that religious texts and concepts be presented objectively and as
part of a secular education program.*”’

Accordingly, intelligent design can be taught as an elective course
comparing origin of life theories in which intelligent design is just one of
the many theories presented to explain the origin of the universe and hu-
mankind. Comparative theories might include those that stem from scien-
tific research, Native American folklore, Greek myths, and religious per-
spectives. Sources could include literature, history, art, science, and relig-
ion. Since the focus of the elective would be to identify the characteristics
of each perspective and to demonstrate areas of difference and similarity
between all the views, rather than weighing the validity of each, schools
will succeed in presenting intelligent design without appearing to promote
or favor its argument.

While an interdisciplinary elective will satisfy the First Amendment,
the approach may not suit the agenda of intelligent design proponents or
constitutional separationists.”®® On the one hand, intelligent design propo-
nents will resent relegating instruction on intelligent design to an elective
course. Acquiescence with such a program essentially concedes that intelli-
gent design is the product of religious doctrine, not science. Furthermore,
outside the science classroom, intelligent design will prove less effective in
casting doubt on the legitimacy of evolution.

On the other hand, separationists will object to intelligent design being
taught in public schools at all. They fear that teachers—many of whom are
religious themselves—will inadvertently, or intentionally, violate the Estab-
lishment Clause by emphasizing or somehow legitimizing intelligent design
above other theories. It is also probable that majoritarian religious views
will at least tacitly subordinate or disadvantage the views of minority
groups in the classroom. Similarly, teaching intelligent design, even as part
of an elective, may burden students’ religious beliefs by imposing scientifi-
cally faulty ideas upon them.* Finally, the costs of such a course, which
may include extensive training for teachers, could be significant. At least

397 g, (“Nothing we have said here indicates that such study of the Bible or of religion, when
presented objectively as part of a secular program of education, may not be effected consistently with
the First Amendment.”).

398 “Separationists” are primarily concerned with maintaining a strict separation of church of state;
therefore, they reject the teaching of any religious doctrine in schools. Evolutionists specifically priori-
tize the teaching of evolution over religious origin of life theories.

399 This argument possesses little constitutional traction given that courts have not recognized a
constitutional right to be free from such religiously neutral public school requirements. See, e.g., Mozert
v. Hawkins County Bd. of Educ., 827 F.2d 1058, 1063-70 (6th Cir. 1987) (rejecting a free exercise of
religion claim that certain required readings would expose students to inaccurate ideas and would thus
violate students’ constitutional rights).
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one scholar concludes that it may be inherently impossible to teach reli-
gious subjects in a pedagogically neutral way.*”

Despite the aforementioned objections by both sides to the contro-
versy, there are reasons for each to welcome an elective course on com-
parative origin theories. Intelligent design proponents should rejoice that
their argument is actually being taught in public schools, while separation-
ists should comfort themselves that intelligent design is presented as only
one religious perspective on the origin of life. Whereas teaching evolution
and intelligent design side-by-side in a biology class implicitly suggests
that one perspective is right and the other wrong, exposing children to mul-
tiple perspectives in an elective conveys the message that while there is one
scientific explanation, a variety of religions and cultural theories exist, all
of which may shed light on how mankind developed.

Students deserve exposure to all origin of life theories, but in a manner
that allows each perspective to be explained by a qualified individual, and
in a manner that does not undermine or cast doubt on another theory. With
an elective course, students will be equipped to objectively weigh the mer-
its of each explanation and choose for themselves what to believe. Most
importantly, students will realize that our society is made up of many dif-
ferent views—all of which deserve respect.

D. After-School Clubs

The Equal Access Act,*' which was upheld by the Supreme Court in
Board of Education v. Mergens,*” provides that public secondary schools
that permit extracurricular clubs may not exclude religious clubs from
sponsorship or school facilities.*” So long as a school’s criteria for support-
ing a club are neutral, the subject matter of the club is not required to be
pedagogically neutral. It follows that it is constitutionally permissible for
student groups to meet on school premises during non-instructional time to
discuss intelligent design.

After-school intelligent design clubs are an attractive alternative to
teaching intelligent design in biology class. In addition to their being con-
stitutionally permissible, after-school clubs are often student-led, member-
ship is voluntary, and teachers often assume a non-participatory or advisory

400 Phillip C. Kissam, Let’s Bring Religion into the Public Schools and Respect the Religion
Clauses, 49 U. KAN. L. REV. 593, 608 (2001).

401 20 U.S.C. §§ 4071-4074 (1994).

402 496 U.S. 226 (1990).

403 70 US.C. § 4071(a) (prohibiting all secondary schools that receive federal funding from dis-
criminating against student groups on the basis of their “religious, political, philosophical, or other
content of the speech at such meetings”).
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role. The composition of such clubs thus protects against any student feel-
ing ostracized or the school appearing to endorse religion. Moreover, the
approach is a far less costly option than classroom monitoring or develop-
ing an elective class.

Yet, civil libertarian groups warn that such clubs amount to clever “ar-
tifices” that “circumvent” Supreme Court decisions striking down the
teaching of creationism in public schools.** Senator Hatfield, a leading
proponent of the Equal Access Act, essentially conceded that such clubs
were in fact a device to elude the Establishment Clause.*”® Separationist
groups also predict that clubs of this kind will serve as “fronts” for evangel-
izing activity organized behind the scenes by adults.*”® Students may ex-
perience subtle pressure to adopt the school-endorsed club’s beliefs in order
to meet what they perceive as the school’s expectations.*”” Meanwhile,
members of the religious minority will feel “inundated by a torrent of alleg-
edly voluntary™® views.

Given these concerns, schools that permit an intelligent design club
will have to be vigilant in avoiding any appearance of endorsement of the
club. Signs of endorsement will exist, for example, if the school principal
announces club meetings daily over the public address system, or if the
club’s faculty advisor assumes an active leadership or instructional role in
the organization. Although these factors alone would probably prove insuf-
ficient to support the finding of a constitutional violation, the existence of
these factors plus others—such as rescheduling the club’s meetings to a
study hall period during the school day, or the club’s invitation of teachers
from the science department to address the group—might together create a
situation that blurs the line between a student-initiated organization and a
school-endorsed one.

Schools must also avoid the perception of outright coercion. Justice
Marshall warned in his Mergens concurrence that “in the absence of a truly
robust forum that includes the participation of more than one advocacy-
oriented group, the presence of a religious club could provide a fertile
ground for peer pressure, especially if the club commanded support from a
substantial portion of the student body.”"” Thus, schools should encourage,

404 Dena S. Davis, Religious Clubs in the Public Schools: What Happened After Mergens?, 64
ALB. L. REV. 225, 233 (2000) (citing Brief of Amicus Curiae Anti-Defamation League of B‘nai B’rith
et al. at 6, 8, Mergens (No. 88-1597) [hereinafter B‘nai B’rith Amicus Brief]).

405 Benai B’rith Amicus Brief, supra note 404, at 6, 8.

406 Davis, supra note 404, at 233.

407 g, (citing B*nai B’rith Amicus Brief, supra note 404, at 15).

408 Davis, supra note 404, at 234 (citing Editorial, School Prayer Anxieties, N.Y. TIMES, July 13,
1995, at A22).

409 Bd. of Educ. of Westside Cmty. Sch. v. Mergens, 496 U.S 226, 268 (1990) (Marshall, J., con-
curring).
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or at least genuinely tolerate, the emergence of organizations based on a
variety of political and religious perspectives, including agnostic and anti-
clerical, even if they offend the community.

Despite these obstacles, the existence of a student-led intelligent de-
sign organizations, operating alongside other groups, may just succeed in
fostering increased engagement, tolerance, understanding, and respect for
the views of others.

E. Released Time for Alternative Instruction

Intelligent design may also find its way into public schools through an
arrangement whereby students are released from biology class in order to
receive alternative instruction on intelligent design elsewhere. Such a “re-
lease time” program would be modeled on already recognized release time
programs that allow students to take advanced German, or advanced He-
brew, instead of regularly scheduled language classes. Schools have the
discretion to dismiss students for religious instruction off school premises,
provided that the schools do not encourage or discourage participation in
the program, or penalize those who do not attend.*"

McCollum v. Board of Education*"' and Zorach v. Clauson*? are the
two seminal cases on “release time” programs. By understanding why the
Supreme Court struck down the program in McCollum while upholding the
program in Zorach, schools can structure a program that allows the release
of students for the purpose of studying intelligent design.

In McCollum, the Court disapproved of a program that authorized the
release of students from secular classes in order to attend certain religious
classes convened in the public school building by religious figures.*”® Stu-
dents who did not volunteer for release were required to attend to their
secular studies, an arguably far less attractive option.*** The Court held that
the First Amendment’s prohibition against the establishment of religion
forbade students of public schools from electing to take courses in religious
education, even with the approval of their parents.*'*

In Zorach, the Court upheld a program where students were released
from secular subjects in order to attend religious classes held at nearby reli-
gious centers.*'® In its opinion, the Court stressed that the program involved

410 ACLU Joint Statement, supra note 243.

411333 U.S. 203 (1948).

412 343 U.S. 306 (1952).

43 McCollum, 333 U.S. at 203.
44 14 at 209.

45 14, at 203.

416 Zorach, 343 U.S. at 309.



File: ProShemin (20060307) Created on: 3/7/2006 12:52 PM Last Printed: 4/24/2006 11:49 PM

2005] CONSTITUTIONALITY OF INTELLIGENT DESIGN? 689

neither religious instruction in public school classrooms nor an expenditure
of public funds.*” Moreover, no one was forced to attend the offsite reli-
gious classes and no religious instruction was brought back into the
schools.”® The Court also emphasized that the First Amendment did not
require government hostility toward religion.*”® Separation of church and
state does not prohibit a public school from adjusting its schedule to ac-
commodate the religious needs of its students.**

These two cases suggest that a public school desiring to expose its stu-
dents to intelligent design need only construct a release time program that
patterns itself after the distinguishing facts in Zorach. Specifically, intelli-
gent design classes should not be taught on school premises, especially by
religious figures that come onto school property in conspicuously religious
garb. Additionally, classes must be voluntary and open to any student inter-
ested in attending, but should not be scheduled in a manner that makes at-
tending such classes a more attractive option than the default classroom
instruction. Appearing to treat some children more favorably than others
could itself lead to an Establishment Clause challenge. Finally, in order to
avoid entanglement concerns, schools must avoid frequent consultation
with parents and clergy about their personal beliefs and aspects of evolution
they find specifically objectionable.

Although the legal objections to a release time program are surmount-
able, such a program may not be acceptable to the various groups con-
cerned. The most likely opponent will be the intelligent design proponents
themselves. The thrust of the intelligent design argument is that intelligent
design is rooted in science and deserves recognition as a secular argument.
The purpose of such a release time program, however, is to allow students
to receive religious instruction. If the intelligent design advocates support a
release time program, they would effectively concede that intelligent design
is religious. Agreeing to a release time arrangement would thus undoubt-
edly weaken the ability of intelligent design proponents to introduce intelli-
gent design into the public school curriculum.

Evolutionists would also find a release time program unacceptable if
the program is constructed as a substitute for, rather than supplement to, a
biology class that teaches evolution. States have a compelling interest in
providing students with a comprehensive science education. To allow chil-
dren to opt out of important aspects of a core curriculum that teaches evolu-
tion will prove detrimental to student education, and will likely engender
religious divisiveness in the school.

417 Id.
48 14 at311.

49 14 at311-12.
420 1d.
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A case that illustrates this very issue is Mozert v. Hawkins County
Board of Education,”" a case considered by at least one scholar to be the
most important constitutional case on the subject of exemptions for public
school students from parts of the curriculum.*” In Mozert, the United States
Court of Appeals for the Sixth Circuit rejected the claim of several parents
that their children should be excused from using a basic reading series that
the parents found objectionable on the ground that the reading series was
inconsistent with their Fundamentalist Christian beliefs.*® The reader at
issue advocated tenets of “secular humanism,” including the theory of evo-
lution, which the parents considered not only sacrilegious, but also a burden
on Christians who accept the inerrancy of the Bible.*** The court upheld the
use of the reader, however, because its mere placement within the curricula
lacked the “critical element of compulsion to affirm or deny a religious
belief or to engage or refrain from engaging in a practice forbidden or re-
quired in the exercise of plaintiff’s religion.”* Applying the legal reason-
ing of Mozert to intelligent design, it appears that a student’s objection to
evolution, even if religious, should not permit her excusal from a Biology
class that teaches evolution, so long as instruction on evolution does not
compel that student to deny her religious belief in a designed world.

In sum, there is precedent for release time programs, but in the context
of intelligent design, it may not reflect the most attractive option. Not only
will the program engender little support from intelligent design proponents
who fear that such a program will transform intelligent design into a

421 827 F.2d 1058 (6th Cir. 1987).

422 Kent Greenawalt, Teaching About Religion in the Public Schools, 18 J.L. & POL. 329, 381
(2002).

423 g27F.2d at 1078.

424 14 at 1062. Some of the plaintiffs’ objections to the book centered on (1) a version of the
Goldilocks story geared for a first-grader that did not punish Goldilocks for her misbehavior, (2) a play
based on The Wizard of Oz that cast magic in a favorable light, and (3) an excerpt from the Diary of
Anne Frank where Anne says to her friend Peter, “I wish you had a religion . . . . [I]t doesn’t matter
what. Just believe in something.” Greenawalt, supra note 422, at 371 (citations omitted). For the trial
judge’s summary of plaintiffs’ main objections, see Mozert v. Hawkins County Pub. Sch., 579 F. Supp.
1051, 1052 (E.D. Tenn. 1984).

425 Mozert, 827 F.2d at 1069. For a discussion on whether children of Christian Fundamentalists
should be excused from using secular texts to which they object, and an in-depth analysis of Mozert, see
Greenawalt, supra note 422. He concludes with respect to Mozert that educational authorities can ac-
commodate students if (1) the schools do not have to undertake serious costs to develop alternative
programs, (2) parents can assure that excused children will maintain an adequate level of competence,
(3) students using the standard text will not suffer serious disruption or interference with their program,
(4) the parents’ objections are not so extensive that satisfying them would remove their children from
most of the public school program, and (5) granting the exemptions would not be likely to lead to a
wide range of objections from parents with different views, satisfaction of which would be unmanage-
able in terms of space and a coherent program. /d. at 380-81.
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movement synonymous with religion, but it could also open the floodgates
to various free exercise complaints, lead to divisiveness in the school, and
potentially undermine the science education of all students.

F. Academic Freedom and the University

Academic freedom, as it relates to the rights of both students and
teachers in the public school setting, is too broad a concept to be provided
sufficient treatment in this Article. However, a few observations follow
given that the issue has important implications for the topic of teaching
intelligent design.

One unresolved conflict within the sphere of academic freedom is a
tension between the courts and schools regarding the teaching of origin
theory. The Supreme Court has repeatedly emphasized that “safeguarding
academic freedom™** is a “value to all of us”™*’ and the government should
avoid casting a “pall of orthodoxy”*® over public school classrooms. This
position is grounded in the notion that the classroom is a place for a robust
exchange of ideas and that no field of education is impervious to the poten-
tial introduction of new discoveries. However, the Court does not advocate
an unbridled endorsement of academic freedom. School boards retain wide
latitude and authority to prescribe what teachers may teach and discuss in
the classroom.

Thus, the values that underpin academic freedom, school board agen-
das, and constitutional standards clash in two instances: (1) when teachers
claim that they have a right to teach religious concepts contrary to school
board instructions, and (2) when school boards require teachers to include
religious instruction in their classrooms in violation of the Constitution.
These conflicts, which are created by this interplay between academic free-
dom and desire to teach origin theory, are compounded by the heightened
scrutiny with which the Establishment Clause is applied in the public pri-
mary and secondary school context. The rationale for this heightened scru-
tiny ranges from a notion that public schools are the bedrock of a free and
democratic society*” to a concern about the magnified impact of govern-
ment activities in the eyes of impressionable children.”** Of this more exact-
ing standard, the Supreme Court has stated:

426 Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967).
427 Id.

428
1d.
429 Jay D. Wexler, Of Pandas, People, and the First Amendment: The Constitutionality of Teach-

ing Intelligent Design in the Public Schools, 49 STAN. L. REV. 439, 455 & n.158 (1997).
430 1d. at n.160.
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Families entrust public schools with the education of their children, but condition their trust
on the understanding that the classroom will not purposely be used to advance religious
views . . . Students in such institutions are impressionable and their attendance is involun-
tary. The State exerts great authority and coercive power through mandatory attendance re-
quirements, and because of the students’ emulation of teachers as role models and the chil-
dren’s susceptibility to peer pressure.431

Given these issues of academic freedom and the heightened scrutiny
implicated by the teaching of origin theory in public schools at primary and
secondary levels, intelligent design proponents may consider, for entirely
strategic reasons, an entirely new approach: the introduction of intelligent
design into the university classroom. While a university class on intelligent
design would clearly be designated as an elective offering, it would easily
dodge constitutional challenge since it would be composed of students with
far less impressionable minds than those in middle school. While propo-
nents of intelligent design undoubtedly desire the exposure of the argument
to younger students, the university is perhaps the only forum where the
kind of robust discussion that intelligent design advocates profess to seek
can most genuinely occur.

CONCLUSION

Although the controversy over the role of religion in public schools
has been ongoing since the early nineteenth century, it is today entering a
new phase and the courtroom will once again serve as center stage. Just as
the politics of the 1920s and 1950s prompted the emergence of anti-
evolution and balanced treatment statutes, today’s political climate is
prompting the U.S. to closely examine its values, faith, and scientific prow-
ess. At the forefront of our national dialogue is the War in Iraq, flaws in the
U.S. space program, advances by other nations in the field of cloning, and
the religious right’s ambitious vision for America.

While the groundwork for the intelligent design movement rests on
decades of efforts by creationist groups, Darwin’s modern critics are not
only religiously motivated creationists, but are also scientists and mathema-
ticians. Having failed twice to convince the U.S. Supreme Court that crea-
tionism is a legitimate scientific theory, modern anti-evolutionists—armed
with the conviction that teaching evolution results in a bias toward relig-
ion—have seized on intelligent design as the next hope for introducing al-
ternative evolution theories into the classroom.

431 Julie K. Underwood, Establishment of Religion in Primary and Secondary Schools, 55 WEST’S

Epuc. L. REP. 807, 809 (1989) (citing Edwards v. Aguillard, 482 U.S. 578, 584 (1987)).
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Until recently, intelligent design was regarded as a fad that could not
seriously threaten evolution. However, when the Kansas state school
board—which has been embroiled in attempts to revise its science stan-
dards to teach alternative origin of life theories since 1999—began its latest
set of hearings on May 6, 2005, it finally became clear that intelligent de-
sign is a political battle, and a serious threat. In November 2005, the Kan-
sas Board of Education voted 6 to 4 to adopt new science standards that
required Darwin’s theory of evolution be challenged in the classroom.**
The standards will change the basic definition of “science” to one that con-
templates supernatural explanations. ***

To counter the threat of intelligent design, scientists and educators are
making tactical decisions that range from boycotting the Kansas hearings**
to mobilizing lobbying efforts to educate the public about the perceived
peril of intelligent design.”® These efforts, which are largely grounded out-
side a debate over the First Amendment, find the community of scientists,
educators, and evolutionists opposed to intelligent design combating a bet-
ter funded and more politically savvy opponent. The National Center for
Science Education, with its annual budget of $700,000, must defend against
the efforts of intelligent design’s Discovery Institute and the $1 million a
year it devotes to research and multimedia efforts.**® Intelligent design ac-
tivism in states such as Virginia includes Liberty University’s sponsoring
of the Creation Mega Conference with Answers in Genesis, which raised $9
million in 2003 for intelligent design propagation,”’ and the new Intelligent
Design and Evolution Awareness Club at George Mason University, the
state’s largest public university.*® Moreover, since the target of the intelli-
gent design movement is not only schools, but also the American moral
conscience,” scientists and educators, with their limited public relations
experience, struggle to respond swiftly and effectively to calls for evolution

32 Jodi Wilgoren, Kansas Board Approves Challenges to Evolution, N.Y. TIMES, Nov. 9, 2005, at
AS.

433 Wallis, supra note 51, at 26, 28.

434 Associated Press, Scientists Boycott Kansas Evolution Hearings (May 8, 2005), available at
http://www.foxnews.com/story/0,2933,155863,00.html. The rationale behind this strategy is that engag-
ing in a debate about intelligent design will give the argument legitimacy.

435 Wallis, supra note 51, at 28.

436 See Peter Slevin, Teachers, Scientists Vow to Fight Challenge to Evolution, WASH. POST, May
5,2005, at A3.

7 See Slevin, supra note 181.

438 Geoff Brumfiel, Intelligent Design: Who Has Designs on Your Students’ Minds?, 434 NATURE
1062, 1062 (2005).

439 Quch efforts are demonstrated by the marketing of DVDs, the distribution of literature such as
“10 questions to ask [your child’s] biology teacher,” and the movement’s various public action cam-
paigns. G. Jeffrey MacDonald, New Tactic in Evolution Debate, CBSNews.com, at
http://www.cbsnews.com/stories/2005/05/03/tech/printable692524.shtml (May 3, 2005).
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reform couched in seemingly innocuous slogans like “teach the contro-
versy”*” and “both sides ought to be properly taught . . . so people can un-
derstand what the debate is about.”"'

At the national level, politicians are also weighing in on the issue.
Pennsylvania Republican Rick Santorum proposed the following addition
to the 2001 No Child Left Behind Act: “Where biological evolution is
taught, the curriculum should help students to understand why this subject
generates so much controversy, and should prepare the students to be in-
formed participants in public discussions.”*** At the local level, as of Au-
gust 2005, at least 20 states were considering proposals that would require
schools to question evolution or otherwise inject religion into the curricu-
lum.**

Finally, scientists and educators are fighting a battle against public
opinion. In a Harris Poll conducted in June 2005, fifty-five percent of 1,000
adults surveyed said children should be taught creationism and intelligent
design along with evolution in public schools. The same poll found that
fifty-four percent did not believe that humans had developed from an ear-
lier species, compared to the forty-five percent of people who held that
view in 1994 .*

For all of these reasons, scientists’ and educators’ best hope for secur-
ing the place of evolution over intelligent design is in the courtroom, where
religious views, politics, and public opinion have little traction. While it
remains to be seen how a court will analyze intelligent design—is it relig-
ion or science?—a decision against the School District in a case like Kitz-
miller v. Dover Area School District will represent a meaningful achieve-
ment in halting intelligent design’s march into science classrooms.

But, as this Article has argued, even though the Dover program is
likely to be struck down, it may only be a matter of time until the next itera-
tion of intelligent design emerges and prevails. In a few short years, evolu-

440 Wallis, supra note 51, at 29.
441 Bumiller, supra note 304 (quoting President George W. Bush).

442 Slevin, supra note 436. Although this eleventh hour “sense of the Senate” passed 91-8, groups
mobilized to quash it. /d. However, the language still remains in the bill’s nonbinding conference report.
Id.

443 Wallis, supra note 51, at 28. See also Richard Cohen, Backward Evolution, WASH. POST, Apr
12, 2005, at A21. In May 2005, a bill was introduced into the New York State Assembly calling for
intelligent design instruction in public schools. H. Allen Orr, Devolution: Why Intelligent Design Isn't,
THE NEW YORKER, May 30, 2005, available at http://www.newyorker.com/fact/content/articles/
050530fa_fact. Alabama and Georgia legislators recently introduced bills to allow teachers to challenge
evolutionary theory in the classroom. Slevin, supra note 181. Ohio, Minnesota and New Mexico have
approved new rules allowing the same. Id. Tennessee’s legislators are attempting to place disclaimer
stickers in textbooks that state that evolution remains unproven. /d.

444 Wallis, supra note 51, at 28.
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tion science as it is now taught may have changed. Students may be in-
structed as to the possibility that the earth is only 10,000 years old and re-
ligion may be part of a scientific curriculum. In such an eventuality, how-
ever, while creationists will have prevailed in introducing intelligent design
into public schools, they will have failed to weaken the merits or persua-
siveness underlying evolution.

Teachers who are required by school boards to present intelligent de-
sign against their will can blunt its impact on evolution theory. Teachers are
in a position to arm students with the critical reasoning and analytical skills
that will ultimately allow them to call intelligent design’s argument into
question. Moreover, teachers can explain the scientific community’s posi-
tion on intelligent design and expose its gaps/problems. Thus, “teaching the
controversy” does not necessarily need to confuse students or cast doubt on
evolution as intelligent design proponents intend. Exposing students to the
debate, if done in the absence of a religious agenda, could instead result in
an improved scientific literacy, allowing students to appreciate the merits of
evolution theory and the scientific shortcomings of intelligent design. If this
is the case, creationists would have only succeeded in debunking their own
assault on evolution.

Science, like law, seeks truth. Creationists have been resourceful in
repackaging biblical theory, but they have ultimately failed to convince
courts of creationism’s legitimate place in public schools. Whether propo-
nents of intelligent design will succeed in introducing their argument into
biology classrooms remains to be seen. What is clear, however, is that
whether one believes in God, science, or is capable of reconciling the two,
any argument that strives to compete with evolution will always have to
contend with the extraordinary amount of scientific evidence in support of
evolution and be consistent with a faithful application of the First Amend-
ment.



